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INTEREST OF AMICUS CURIAE

Jeanne Harrison is the Plaintiff in Harrison v Munson Healthcare, Inc., 304 Mich App 1
(2014), and her case is being held in abeyance pending resolution of the instant matter.
Decisions made in this matter may have an effect on arguments made by Munson Medical
Center and Thomas Hall in their applications for leave to appeal to this Court, which were
pending when this Court agreed to grant leave in the instant case. Ms. Harrison obviously has
information that may assist this Court in understanding what happens when hospitals think that
all information gathered by a hospital employees is confidential and not discoverable, even

though the information they seek to hide is does not fall within the confidentiality provisions.

INTRODUCTION

Having been given this opportunity to address this Court, Jeanne Harrison would like to
advocate on behalf of herself and on behalf of other patients that have been or will be injured as
the result of an untoward event occurring inside a health care facility. Risk managers and
department managers in hospitals, surgical centers, outpatient facilities, urgent care facilities, and
long term care facilities should not be given absolute power to decide what factual information
regarding an untoward event collected for or by them will be placed in a patient’s medical record
pursuant to MCL 333.20175 (1), and what factual information regarding an untoward event
collected for or by them will be placed in an incident report that might possibly be cloaked in

confidentiality pursuant to MCL 333.20175 (8) or MCL 333.21515.



This Court, in its order granting leave to appeal in this matter, asked the parties to brief
“whether Harrison v Munson Healthcare, Inc., 304 Mich App 1 (2014) erred in its analysis of
the scope of the peer review privilege, MCL 333.21515”.

First, Ms. Harrison would assert that the unambiguous language of MCL 333.21515 and
MCL 333.20175 (8) establishes confidentiality for “records, data, and knowledge collected for or
by individuals or committees assigned a review function”. MCL 333.21515 and MCL
333.20175 (8) do not establish a peer review privilege for risk managers or department
managers; nor do they define a “review function”. Ms. Harrison would assert that there must be
a “review entity” before there can be “individuals or committees assigned a review function.”
MCL 333.21513 (d), which immediately precedes MCL 333.21515, provides that the owner,
operator and governing body of a hospital “Shall assure that physicians and dentists admitted to
practice in the hospital are organized into a medical staff to enable an effective review of the
professional practices in the hospital for purpose of reducing morbidity and mortality and
improving the care provided in the hospital for patients.” (Emphasis added.) That statute does
not require that hospitals establish a risk management department and empower it with a “review
function”. The only “individuals or committees assigned a review function” in MCL 333.22513
was the medical staff. MCL 331.531 (2) (a) (iii) defines a “review entity” as “4 duly appointed
peer review committee of 1 of the following”. That statute goes on to list various entities
including, “4 health facility...” (Emphasis added.) MCL 331.531 (2) (h) provides that another
possible “review entity” would be “A qualified hospital safety organization that collects data on
serious adverse events...” (Emphasis added.) Nowhere in MCL 331.531 are there any
provisions that would directly or indirectly confer “review entity” status on risk managers or

department managers. MCL 331.531 (2) (a) (iii) specifically refers to health facilities covered by



MCL 333.20175 and MCL 333.21515. As aresult “records, data, and knowledge collected” for
or by risk managers and department managers cannot be construed as having been “collected
for or by individuals or committees assigned a review function” since they are not a “review
entity”. Even if by some stretch of the imagination, risk managers and department managers
were determined to be a “review entity”; MCL 331.532 (1) (f) provides that “the release or
publication of a record of the proceedings or of the reports, findings, and conclusions of a
review entity shall be for 1 or more of the following purposes:...To comply with section 20175 of
the public health code...” (Emphasis added.) MCL 333.20175 (1) specifically provides that, “A
health facility or agency shall keep and maintain a record for each patient, including a full and
complete record of tests and examinations performed, observations made, treatments provided,
and in the case of a hospital, the purpose of hospitalization.” As a result, the “records, data, and
knowledge” collected by risk managers and department managers can and arguably must be
entered into the patient’s chart pursuant to MCL 331.532 (1) (f) and MCL 333.20175 (1). Still
further, MCL 331.533 establishes confidentiality for “the record of a proceeding and reports,
findings, and conclusions of a review entity and data collected by or for a review entity under
this act are confidential”, which is very similar to the confidentiality provisions contained in
MCL 333.20175 (8) and MCL 333.21515; however, that MCL 331.533 also created an exception
to the confidentiality provisions. Specifically, MCL 331.533 says that the confidentiality is
created “Except as otherwise provided in section 2 [MCL 331.532]”, which removes the
confidentiality provisions if the information is required to be provided pursuant to MCL
333.20175 (1). (Emphasis added.)

Second, the language contained in MCL 333.21515 is almost identical to the language

contained in MCL 333.20175 (8).



Third, it is remarkable that MCL 333.21515 and 333.20175 (8) could be construed by
some to have granted an all-inclusive confidentiality for hospital documents prepared incident to
an untoward event; and yet those same statutes could be construed by others to have actually
placed significant limitations on what information regarding an untoward event is actually
afforded confidentiality. Ms. Harrison would argue that the unambiguous language used by the
Legislature: “collected for or by individuals or committees assigned a review function described
in this article” created a significant limitation on the grant of confidentiality in order to ensure
that only a very limited amount of the “records, data, and knowledge” collected by a hospital
would be shielded from disclosure. (Emphasis added.) If the risk managers and department
managers have no “review function”, then any incident reports prepared by or for them would
not be confidential; and risk managers and department managers would not be able to shield their
“records, data, and knowledge” from the patient injured as a result of an untoward event.

This Court must recognize that documents “collected” by or for risk managers and
department managers, who do not provide a “review function”, should not be afforded the same
confidentiality that is afforded documents collected by or for designated peer review individuals
and committees, who clearly do provide a “review function”. Risk managers and department
managers within hospitals do not collect “records, data, and knowledge” in order to provide a
“review function”. Instead, those individuals or departments simply document untoward events,
conduct preliminary investigations, and manage the claims that result. Risk managers and
department managers may decide at some point to pass information onto a designated peer
review committee so that that committee can decide whether or not to exercise its “review

function”; however, until the “records, data, and knowledge” collected for or by a risk manager



or a department manager are actually passed onto a designated peer review committee, the
confidentiality protections afforded by MCL 333.21515 and MCL 333.20175 (8) do not apply.

Ms. Harrison and the undersigned were witnesses to how a risk manager and a
department manager were able to acquire “records, data, and knowledge” of an untoward event
and keep that factual information regarding the untoward event from the patient as they sought to
weave a fictitious account of what had occurred. More importantly that factual information
regarding that untoward event was not used as part of a “review function”. In Judge Rodgers’
two written decisions and in the Court of Appeals decision it was revealed how a risk manager
and a department manager, aided at times by their legal counsel, could secrete factual
information regarding the untoward event by placing that information into various incident
reports without also placing that same factual information in the patient’s medical record, which
was required pursuant to MCL 333.20175 (1) and Munson’s internal rules and regulations. The
Harrison litigation process, Judge Rodgers’ in camera review of certain documents, and a
lengthy evidentiary hearing yielded compelling testimony and critical documents that exposed
the dark side of how hospitals hide factual information regarding untoward events into
documents they believe to be confidential.

Harrison v Munson, 304 Mich App 1 (2014), in one form or another, has been pending
for almost six years. In the Harrison case the investigative reports and Munson’s internal rules
and regulations and in a more limited degree in the Krusac case, this Court is able to actually see
how the risk managers and the department managers, aided by their legal counsel at times, were
able to secrete factual information regarding an untoward event by claiming that the information
contained within the documents was confidential pursuant to MCL 333.21515 and MCL

333.20175 (8). In Harrison they also purposefully withheld the factual information regarding



the untoward event from Ms. Harrison’s medical records despite statutory and in-house rules and
regulations that required that the factual information regarding an untoward event be placed in
the patient’s medical record. In Krusac this Court has been given a limited review of the risk
management process through the documents that were provided by Covenant in the Doyle
litigation cited by Covenant in their brief.

The two subparts of MCL 333.20175 are not mutually exclusive. Each of those
provisions can be followed, provided that the risk managers, the department managers and their
legal counsel realize that both provisions are not mutually exclusive. When Bonnie Schreiber,
Munson’s risk manager, drafted the hospital’s internal rules and regulations she indicated quite
clearly that the hospital had a duty to comply with both MCL 333.20175 (1) and (8); however,
when an untoward event occurred during surgery on April 24, 2007, Ms. Schreiber chose to
comply with MCL 333.20175 (8) and MCL 333.21515 and conceal the factual information of the
untoward event contained in an incident report from Ms. Harrison’s medical record; and in so
doing she failed to make sure that the same factual information of an untoward event entered in
the incident report was also placed in Ms. Harrison’s medical record pursuant to MCL 333.20175
(1) and the hospital’s internal rules regulations. In the instant case, Covenant’s internal rules and
regulations also pay lip service to MCL 333.20175 (1), but in reality the information contained in
that incident report was also not entered into Ms. Krusac’s medical record, based upon Judge
Borchard’s decision to grant plaintiff access to the incident report, despite the provisions of MCL
333.20175 (1) and their internal rules and regulations. (See Exhibit 9.)

There was never a peer review committee investigation conducted in Harrison or Krusac,
nor were there peer review committee hearing processes initiated to address the conduct of the

individual or individuals responsible for the untoward events that befell Ms. Harrison and Ms.



Krusac. In Harrison, despite the fact that no peer review procedures were ever initiated, Ms.
Schreiber, Barbara Peterson, and later Thomas Hall used the confidentiality provisions detailed
in MCL 333.21515 and MCL 333.20175 (8) as a shield to conceal the factual information
regarding the untoward event from Ms. Harrison contrary to both the provisions of MCL
333.20175 (1) and Munson’s internal rules and regulations; and it appears that the Covenant risk
manager and Thomas Hall did the same in the instant case.

Unfortunately, if statutorily created confidentiality is expanded to cover risk management
and department management functions, instead of being limited to the review functions of a
designated peer review committee, abuses are sure to follow. When risk managers and
department managers are given the power to control what factual information regarding an
untoward event will be placed in the patient’s medical record and what factual information
regarding an untoward event will be withheld from the patient by placing it in an incident report
or other related reports, despite statutory requirements and internal rules and regulations
requiring the placement of all relevant facts in the patient’s medical record, those same risk
managers and department managers will likely choose to use the shield of confidentiality in order
to create a more favorable explanation of the untoward event, while keeping the real facts from
the patient and out of the court system.

One need only read the written opinions issued by Judge Rodgers, the opinions expressed
by Judge Rodgers from the bench, and the Court of Appeals opinion to fully appreciate what risk
managers, department managers, and defense attorneys, who do not perform a review function,
will do if the factual information regarding an untoward event is given the same confidentiality
that was intended to apply to “facts, data, and knowledge™ collected for or by a designated peer

review committee. (See Exhibits 6 and 7.) If the confidentiality granted by MCL 333.21515 is



expanded to include risk management functions, is it a stretch to imagine that parts of a patient’s
medical record might be redacted to keep incriminating information from the patient? Given
what happened in the Harrison litigation, it is hard not to recall the oft quoted statement by Lord
Acton, “Power corrupts, and absolute power corrupts absolutely.”

Ms. Harrison would also assert that this Court must continue to allow the trial courts to
conduct in camera reviews of documents claimed to be confidential in order to ascertain whether
or not the defenses being proffered by legal counsel are consistent with the shielded information
and that the shielded information is consistent with the information placed into the patient’s

medical record.

STATEMENT OF FACTS

As to facts in the matter before this Court, amicus adopts the statement of facts set out in
the brief of the Plaintiff Estate of Dorothy Krusac; however, Ms. Harrison believes this Court
would benefit from a deeper understanding of the process and method employed by Munson
Hospital in her case to prevent the contemporaneous factual information from reaching her,
while never submitting it to a peer review committee. Therefore, the following statement of
facts regarding the Harrison case is offered.

In reviewing the factual scenario detailed below, it may help to know that Ms. Schreiber
testified during the evidentiary hearing conducted by Judge Rodgers in the Harrison case that
she was aware of the contents of the “Quality/Safety Monitoring” report (the incident report)
when she was asked to review the discovery responses that were provided to Plaintiff by Mr.

Hall. (See Exhibit 1 p.138.)



Ms. Schreiber also testified that she gave the incident report to Mr. Hall and may have
given it to the insurance adjuster Ms. Parker as well just before the November trial date. (See
Exhibit 1 p.129. The case was originally scheduled for trial in November 2010, but was
adjourned to January 2011. Just before the January 2011 trial Ms. Schreiber lost her husband,
which helps to clarify when she gave the report to Mr. Hall.) Ms. Schreiber and/or Mr. Hall
were aware of the contents of the incident report, the “PEERs Reporting System-Consequences
of Event” report (the PEERSs report), and/or the “Summary of Complaint/Concern/Compliment”
report (the summary report) throughout the litigation process including the trial. (See Exhibits
2,3,and 4.)

Trial was commenced in the Harrison matter on January 12, 2011, before the Honorable
Philip E. Rodgers, Jr. in Grand Traverse Circuit Court. Plaintiff claimed that her arm had been
inadvertently burned by a Bovie device during a thyroidectomy procedure performed by Dr.
Potthoff on April 24, 2007. During the trial Plaintiff called Barbara Peterson, CNOR, BS, who
was the Operating Room Manager. Defendants objected asserting that her testimony was not
relevant. Plaintiff argued that Ms. Peterson’s testimony was relevant, because she had sent a
letter to Ms. Harrison dated June 5, 2007, in response to an informal inquiry made by Ms.
Harrison herself. (See Exhibit 8.) In that letter Ms. Petersen explained that Munson had
conducted a confidential investigation; and after that investigation Munson had implemented two
policies intended to prevent such injuries from occurring in the future. Judge Rodgers decided to
conduct a voir dire examination of the witness before ruling. Judge Rodgers learned during that
examination that Ms. Peterson had no recollection of the investigation she had conducted in
2007; however, she stated that she had likely prepared several reports incident to her

investigation, which she would have submitted to Ms. Schreiber. Plaintiff then requested that



Judge Rodgers order Mr. Hall to produce reports for an in camera review. Judge Rodgers
agreed, and he ordered Munson to produce all the reports that had been prepared regarding the
burning of Ms. Harrison’s arm.

The next day Munson produced the incident report, the PEERS report, and the summary
report. After Judge Rodgers reviewed those reports in camera, he announced that he was sua
sponte granting a mistrial, because he did not have time to conduct an evidentiary hearing while
keeping the civil trial on hold. From the bench he stated clearly that Munson had misled the
plaintiff, her counsel and the court regarding how the untoward event had happened.

Prior to the evidentiary hearing, Munson provided its bylaws and its internal rules and
regulations regarding peer review functions, claims handling functions, peer review record
keeping, and risk management policies and procedures. (See Exhibit 5.) Those documents
clearly provided for firewalls between the risk management functions and peer review functions
within the hospital, which will be detailed below.

On March 1, 2011, a day-long evidentiary hearing was conducted both in open court and
in camera. During the evidentiary hearing Judge Rodgers apparently became convinced that Mr.
Hall, who had represented all of the Defendants during the pretrial phase and during the trial
phase, was also fully involved in the misconduct that had resulted in the granting of a mistrial.
Judge Rodgers concluded that Mr. Hall had advanced a defense that was incompatible with the
information contained in the incident report, the PEERS report and the summary report, which he
had received more than two months before trial. He believed that Mr. Hall had violated several
ethical standards by insisting that no one knew what had happened and that the Bovie had been
accidentally pulled out of the holster without Dr. Potthoff having realized it. Judge Rodgers

stated in his decision that Mr. Hall’s defense strategy was obviously contradicted by the incident
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report filed by Ms. Gilliand on April 24, 2007. As a result of that finding, Judge Rodgers
sanctioned both Munson and Mr. Hall for their discovery and ethical abuses. (See Exhibit 6.)

Judge Rodgers issued his Decision and Order Regarding Motion for Sanctions on April 8,
2011, in which he ruled that the front page of the incident report was not confidential and that it
would be admitted during the retrial. (See Exhibit 6.) He went on to find that Ms. Schreiber and
Mr. Hall had abused the discovery process by repeatedly stating that no one knew how the
incident had occurred and that they would likely never know how it happened, which Judge
Rodgers found was untrue based upon the statements made by Ms. Gilliand in the incident
report. Judge Rodgers then detailed how Mr. Hall had violated several ethical provisions found
in the Michigan Rules of Professional Conduct by presenting a defense that he had to have
known was contrary to the facts detailed in the incident report, the PEERS report and the
summary report. Judge Rodgers then sanctioned both Munson and Mr. Hall in the amount of
$53,958.00. (See Exhibit 6.)

Munson filed a motion for reconsideration. Judge Rodgers denied reconsideration in his
Decision and Order Denying Motion for Reconsideration dated May 4, 2011. In that decision he
again took time to severely chastise Munson and Mr. Hall for their misconduct. (See Exhibit 6.)‘

Munson then filed a motion for stay of proceedings before Judge Rodgers. Following
oral arguments on May 23, 2011, Judge Rodgers took still another opportunity to express his
anger at what Munson and Mr. Hall had done. (See Exhibit 7.)

Unlike the Plaintiff in Krusac, Ms. Harrison was finally able to view the documents that
Munson claimed were privileged or confidential, when Defendant Munson decided to appeal

Judge Rodgers’ decision to impose sanctions. Munson provided those documents to counsel for
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Plaintiff when it was obvious that Munson would need to discuss those documents in detail
during the appellate process. (See Exhibit 5.)

The information gleaned from the evidentiary hearing, together with the information
contained in Munson’s internal rules and regulations, clearly demonstrated that Ms. Schreiber
and Mr. Hall had concealed critical information, which they believed was confidential, in order
to advance a defense that was clearly contrary to the concealed information.

Ms. Schreiber testified during the evidentiary hearing that she was the individual that
drafted the “Risk Management-42” section of Munson’s internal rules and regulations. (See
Exhibit 1 p.95.) In the section setting forth what employees were to do if an untoward event
occurred involving an inpatient, outpatient or resident. Item numbered 4 clearly stated that the
employee was to “Document the facts of the event in the patient’s medical record...document
only what is witnessed”. The same provisions indicate that the employee was not to indicate that
an incident report had been filed; and a copy of the incident report was not to be included in the
patient’s chart. The same provisions indicated that a PEERSs report was also to be prepared
documenting the event as soon as possible. The employee was cautioned to “State only facts-
what is actually observed or described by witnesses.” (See Exhibit 5.) In Ms. Harrison’s
medical record there was no mention of the fact that the Bovie was “laid on the drape in a fold”,
nor was there any mention in her medical record that Dr. Potthoff had inadvertently activated the
device by leaning on the device while it was between his body and Plaintiff’s arm. Still further,
there was no mention in her medical record that Dr. Potthoff did not hear the alarm after he
inadvertently activated the device and that he needed to be alerted by the surgical techs.

Ms. Schreiber explained that when an incident report comes into Risk Management, it is

referred out to whatever individual would be responsible to investigate the incident. Ms.
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Schreiber testified that she gave the incident report, the PEERS report and the summary report to
Mr. Hall shortly before the trial in the Harrison matter. She also indicated that may have given it
to the insurance adjuster as well. (See Exhibit 1 p.129.)

On May 23, 2011, during post-trial proceedings, Judge Rodgers was afforded another
opportunity to create a record regarding the actions of Munson and Mr. Hall that had resulted in
the mistrial and the award of sanctions against both of them.

“Perhaps the most troublesome part of this case is the ethical issues,
and I’ve made that clear to counsel on both sides from the moment they first
appeared in this Court. Perhaps I am a dinosaur, and perhaps as I swear in
new attorneys two different times of the year and I ask them to read the oath
into the record so they understand the promises they are making to the state,
to fellow lawyers, to clients, perhaps that’s all a wasted effort, maybe it
doesn’t matter anymore. But, the notion that one could protect the facts of
an untoward event and then present a defense that in this Judge’s view is
diametrically opposed to them and not have any problem is so repugnant
to this Court’s sense of justice. I am at a loss how repulsed I am by that
argument, how it denigrates our profession....

That is unjust, it is inappropriate and it denigrates the ethics of our
profession, which absolutely precludes lawyers from knowingly presenting
a false defense. Perhaps we don’t live in a world of spin, and black is white
and white is black and the sun comes up at night and the moon comes up in
the day, we can argue that. As long as we can make the argument and not
be humiliated and embarrassed as we stand there in front of a judge or a
group of Court of Appeals judges, then I guess it’s okay to say what we
want to say....

The egregious ethical behavior here is stunning to me, absolutely
stunning. But that’s a decision ultimately for the Court of Appeals, and
I will be instructed if so, I will not be persuaded. And, if things have
changed to that degree, if it is so important to the quality of healthcare in
this state that we would allow a defense like this to be presented and there
never be any cross-examination, we’re going to ignore Munson’s own
internal policy, we’re not going to require these facts to be charted,
disclosed, reviewed or cross examined we will knowingly present false
defenses to the jury because we can spin them, that is a world I don’t know.”
(See Exhibit 7 pp.27-28, 29-30.)

In the instant case Covenant had similar internal rules and regulations regarding the steps

that needed to be taken to record facts of an untoward event in the patient’s medical record as
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well as in the “Improvement Report” (the incident report). The rules and regulations drafted by
Covenant are very similar in content to the rules and regulations drafted by Munson and revealed

in the Harrison litigation. (See Exhibit 9.)

ARGUMENT
HARRISON WAS CORRECTLY DECIDED AND JUDGE BORCHARD WAS
CORRECT IN ORDERING THAT THE FACTUAL CONTENTS OF THE
IMPROVEMENT REPORT SHOULD BE PROVIDED TO PLAINTIFF
The first issue that needs to be addressed is whether or not factual information regarding
an untoward event, especially factual information obtained by health care providers at or near the
time of the untoward event, should be shared with the patient by placing the facts of the event in
the patient’s medical record pursuant to MCL 333.20175 (1). Revealing the facts of an untoward
event to the patient, by making an entry in the patient’s medical record, and by revealing the
same facts to risk manager in an incident report were likely what the Legislature intended when
it drafted MCL 333.20175 (1) and (8). That was the position Ms. Schreiber took when she
drafted Munson’s internal rules and regulations regarding risk management matters. Munson’s
internal rules and regulations clearly mandated that factual information regarding an untoward
event was to be shared with the patient and shared with the risk management staff. The specific
provisions of Munson’s own internal rules and regulations are as follows:
“Any person (employee, volunteer, medical staff, contract employee) who
identifies an occurrence will:
1. Provide necessary care and treatment to the patient/resident.
2. Notify manager, supervisor, or charge person.
3. Notify a physician, if indicated. The time of the notification will
depend on the actual or potential affect and circumstances as decided by nurse
discretion.

4. Document the facts of the event in the patient’s medical record using
using forms and documentation procedures as would be done for any other

14



problem or deviation from normal or expected parameters.

a. Include date, time, facts of event, and care rendered.

b. Document only what is witnessed, if not witnessed, record:
“Patient/visitor states
Record assessment and treatment of patient with regard to injury.
Record name of physician and family member if notified.
If indicated, adjust plan of care to address post-occurrence care needs.
Do not document that an occurrence report was completed.
Do not keep the original or copy of an occurrence report in the chart.
Notify the patient/resident’s family member(s) based on degree of
injury, prior notice agreements, and nurse of physician discretion.

6. Enter the occurrence in PEERs as soon as possible following the event.
State only facts—what is actually observed or described by witnesses. Paper
forms can be used if computer access is not immediately available or if preferred
by the reporter. (See Exhibit 5, “Occurrence Reporting-General” p 2. Emphasis added.)

R N N )

Those internal rules and regulations were drafted by Ms. Schreiber on behalf of Munson
with an eye towards complying with MCL 600.20175 (1) and (8); however, in the Harrison
matter Ms. Schreiber failed to ensure that the internal rules and regulations were followed by the
individuals that witnessed the burning of Ms. Harrison’s arm. Ms. Schreiber was quick to make
sure that the incident report was forwarded to Ms. Peterson in a timely fashion for an in-house
investigation; however, she did not make sure that Ms. Gilliand, the author of the incident report,
had entered the facts regarding the untoward event in Ms. Harrison’s medical record. In fact, no
one that was present in the operating room when the burn occurred made a note in Ms.
Harrison’s medical record documenting the fact that the patient was inadvertently burned when
the Bovie was “laid on the drape in a fold” and that the Bovie was inadvertently activated by Dr.
Potthoff when he leaned against it.

According to their own internal rules and regulations and the statutory requirements of
MCL 333.20175 (1), Ms. Harrison’s medical record was supposed to have contained
documentation regarding the untoward events leading up to the injury to her arm. Instead, Ms.

Schreiber sought to conceal those facts from Ms. Harrison by claiming that the incident report

15



and its contents were confidential, despite the requirements detailed in Munson’s own rules and
regulations.

After it was discovered that the relevant facts of the untoward event had not been
recorded in Ms. Harrison’s medical record, Ms. Schreiber, with the willing assistance of
Munson’s insurance carrier and legal counsel, spent almost four years concealing that
information from Ms. Harrison and her counsel. At any point in time Ms. Schreiber could have
gone to Ms. Gilliand and asked her to make a late entry into Ms. Harrison’s medical record
detailing the same facts that she had placed in the incident report; however, Ms. Schreiber
instead chose to take advantage of the lack of documentation in Ms. Harrison’s medical record to
create a fiction by stating that no one knew what had happened. Ms. Schreiber’s decisions in the
Harrison matter demonstrated what will happen when risk managers and department managers
are given the power to decide what factual information regarding an untoward event will be
entered in the patient’s medical record pursuant to MCL 333.20175 (1) and what factual
information regarding an untoward event will be secreted away in an incident report that might
be considered confidential pursuant to MCL 333.20175 (8) or MCL 333.21515.

In reviewing the internal rules and regulations drafted by Covenant in the instant case, it
is apparent that both Munson and Covenant were getting their content from the same source. In
the rules and regulations provided by Covenant in the Doyle case the following excerpts are
found:

“The employee or medical staff involved in, observing, or

discovering the incident is responsible for initiating and completing

the appropriate sections of the Improvement Report Form. If necessary

the supervisor will assist in the completion of the report. Completed

forms are to be turned into the department manager immediately.

The information documented in the Improvement Report or

collected during the investigation of the incident is protected by Michigan
Peer Review Statutes. Care must be taken by all parties involved as to

16



not destroy this protection.

Comments about the incident should not be discussed in public areas, in

front of the patient, visitors or other third parties.

The documentation in the medical record should only reflect the facts and
treatment rendered, not that an Improvement Report was filled out.
Improvement reports should not be copied without the consent of Risk

Management.

Any extraneous documentation surrounding the event should be turned

in and attached to improvement report to maintain peer protection. Items kept

in an employee’s possession are not protected by statute and will have to be

disclosed in a lawsuit. (See Exhibit 9, p.2. Emphasis added.)

The next issue that needs to be addressed is whether or not a risk manager or a risk
management department should be considered as an individual or committee assigned a “review
function” pursuant to MCL 333.21515. Turning again to Munson’s own internal rules and
regulations, which were drafted by Ms. Schreiber. The rules and regulations are quite specific
regarding the role of the risk manager and the risk management department, “Occurrence reports
are retained by the Risk Management Department. They are not to be kept in other departments
and are never made part of a disciplinary action file.” (See Exhibit 5, “Occurrence Reporting-
General p.3. Emphasis added.)

Turning now to Munson’s internal rules and regulations that address peer review
committee records, there is no question that a designated peer review committee performs a
review function pursuant to MCL 333.21515. That having been said, in the Harrison matter
several witnesses testified during the evidentiary hearing stated that no peer review process was
ever commenced regarding the inadvertent burning of Ms. Harrison’s arm. It is important for
this Court to avail itself of the documents that were made available in the Harrison matter in

order to see how at least one hospital complied with statutory mandates, statutory privileges, and

statutes that conferred confidentiality protection.
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Munson’s internal rules and regulations specifically provided that peer review records
“will be secured and any records transported from one location to another will be via authorized
representative.” Those same rules and regulations listed the individuals or committees that might
have access to peer review records if needed, and the risk management department was not one
of those entities, except “when practice performance is an issue in an asserted claim.” (See
Exhibit 5, “Confidentiality of Peer Review Records” pp.1 and 3.) No such situation existed in
the Harrison matter. There is no dispute that when Munson composed their internal rules and
regulations in order to comply with various statutory requirements, they intended that risk
management department functions and peer review committee functions would be independent
of one another; however, in practice the risk management department sought to cover their
activities with the same statutorily created confidentiality provisions that were enacted to shield
the peer review committee functions only. Risk management functions did not include a “review
function”. The term “review function” should be reserved for a duly constituted peer review
committee established by a hospital to address complaints filed against specific health care
professionals. Risk managers functions are similar to the functions performed by an adjuster
within an insurance company. Risk managers receive reports regarding untoward events; they
investigate those untoward events; if a claim results, they hand that claim off to the hospital’s
insurance carrier; and then they oversee and act as the contact person for the insurance adjuster
and legal counsel. It is unlikely that the Legislature intended to make risk management functions
confidential, since none of the risk management mandates that are detailed in Munson’s rules
and regulations involved a “review function”.

If MCL 333.21515 did grant confidentiality to a risk management department within a

hospital, then that confidentiality was waived once the risk manager shared the information with
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the hospital’s insurance company, with the hospital’s legal counsel charged with defending a
claim of medical malpractice, or with the patient. As detailed above, Ms. Schreiber and Ms.
Peterson shared information with the hospital’s negligence attorney, the patient, and possibly
with an insurance adjuster. (See Exhibit 1 p.138; and Exhibit 8.)

This Court, when confronted with a claim of privilege or confidentiality by one party, has
staunchly defended the opposing party’s right to challenge that claim; and this Court has upheld
the trial court’s right to conduct a thorough in camera review of the subject documents. In
addition this Court has provided guidance from time to time as to what information can be
demanded by the opposing party and by the trial court prior to an in camera review.

This Court has held that a party and the trial court are entitled to ask the party claiming a
privilege or confidentiality several basic and foundational questions, i.e. whether a peer review
committee has reviewed the relevant case; when the peer review committee reviewed the
relevant case; where the relevant peer review committee conferences were held; who took the
notes for the peer review committee proceedings conducted in the relevant case; and who
currently has possession of the notes covering the peer review committee proceedings conducted
in the relevant case. Monty v Warren Hospital Corp., 422 Mich 138, 146 (1985).

This Court has held that it is incumbent upon the trial court to determine whether the
committee or individuals that reviewed the material were in fact assigned a peer review function
pursuant to the relevant statutory language and hospital direction, which might require the trial
court to examine the hospital’s by-laws and internal rules and regulations. Dorris v Detroit
Osteopathic Hospital, 460 Mich 26, 42 (1999), which was cited as authority this Court’s earlier

decision in Monty, supra pp. 146-147.
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This Court held that “hospitals are required to establish peer review committees whose
purposes are to reduce morbidity and mortality and to ensure quality of care.” Attorney General
v Bruce, 422 Mich 157, 169 (1985), which was later cited as authority in Dorris, supra p. 41:

“The rationale for protecting the confidentiality of the records,
data, and knowledge of such [peer review] committees was set forth
in an oft-quoted opinion of the United States District Court for the
District of Columbia: ‘Confidentiality is essential to effective
functioning of these staff meetings; and these staff meetings are
essential to the continued improvement in the care and treatment of
patients. Candid and conscientious evaluation of clinical practices
is a sine qua non of adequate hospital care. To subject the discussions
and deliberations to the discovery process, without a showing of
exceptional necessity, would result in terminating such deliberations.
Supra, pp. 41-42. (Emphasis added.)

This Court in Feyz v Mercy Memorial Hospital, 475 Mich 663, 669 n.7 (2006) stated, “It
is not clear whether the ad hoc investigatory committee and the executive committee were duly
authorized ‘peer review’ entities.” This Court went on to hold that actions taken by hospitals
generally are not covered by the peer review statute, specifically MCL 331.531 (3) (b).

“MCL 33.531 (2) specifically delineates which groups qualify
as “review entities” entitled to peer review immunity. While a duly
appointed peer review committee of a hospital is a designated review
entity under 331.531 (2) (9) (iii), the hospital is not. Therefore, the
hospital cannot take advantage of the immunity granted under MCL
331.531 (3) (b), which grants immunity only to review entities for acts
or communications within the scope.” Supra, p. 679 n. 46. (Emphasis added.)

This Court returned to that same issue later in the decision and again explained its clear
holding and provided emphasis by repetition:

“Because of the confusion on this point illustrated by the published
peer review Court of Appeals cases, we take this opportunity to clarify that
the peer review immunity statute extends only to the communications made,
and the participants who make them, in the peer review process, not to the
hospital that makes the ultimate decision on staffing credentials.
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Our conclusion is rooted in the language of the immunity statute
itself. Nothing in the peer review immunity statute suggests that it applies
to any person or entity except those involved in the communicative concern
of gathering data and evaluating hospital medical practice, as well as those
who publish peer review information for the listed proper statutory purposes.
It does not apply to the hospital decision maker that might rely upon the
work of a peer review committee.” Supra p. 689.

It should be noted that this Court in Feyz emphasized that several Court of Appeals
decisions had expanded the peer review immunity beyond the statutory definitions. This Court
in Feyz clearly separated peer review committees from other hospital committees and held that
only peer review committees enjoyed protection from discovery. In the instant case and in
Harrison the hospitals believed that risk management and department management functions
should enjoy the same protections enjoyed by a designated peer review committee; and at the
same time they argued in Harrison that they had the right to share the confidential information
with their insurance carrier and with legal counsel representing them in claims made for medical
malpractice. How strange is that position?

This Court was also clear to caution trial courts that “mere submission of information to a
peer review committee does not satisfy the collection requirement so as to bring the information
within the protection in MCL 333.21515. Marchand v Henry Ford Hospital, 398 Mich 163, 168
(1976), and Monty, supra pp. 146-147. Munson wrongly argued in Harrison that since the risk
manager was empowered to turn over information gathered by her department to the designated
peer review committee, that information should be shielded by the provisions of MCL 333.20175
(8) and MCL 333.21515.

Ms. Harrison would ask this Court to review the risk management and peer review
committee rules and regulations promulgated by Munson in order to better understand the nature

and extent of the internal rules and regulations a hospital might draft in order to comply with
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statutory mandates. Those internal rules and regulations demonstrate that there was a definite
difference between the functions of the risk management department and the functions of the
duly constituted peer review committee. (See Exhibit 5.)

The risk management rules and regulations clearly indicated that the Munson’s
“occurrence reporting system” (the incident report component) was intended as a vehicle to
provide data to quality and peer review committees. There is nothing in the statutes or decisions
which were cited above that could be construed to have afforded the risk manager or the
department manager with such a function. In fact, this Court found such ad hoc committees [or
departments] to be outside of the privilege afforded peer review committees. Feyz, supra p. 669
n. 7. The statutes and case law cited above clearly state that only peer review committees duly
constituted by the medical staff should enjoy a statutory privilege and/or confidentiality.

The internal rules and regulations promulgated by Munson in the Harrison case also
provided the following definition, “An ‘occurrence’ or ‘incident’ is any event that is not
consistent with normal patient care or visitor safety that either did, or could, directly result in
bodily injury or alter the planned course of treatment.” Clearly, the “occurrence reporting
system” was intended to handle claims management issues exclusively. As such, since the
incident reports were requested as part of a claims management process that information fell
outside the peer review committee function. This Court in Monty clearly stated, “that mere
submission of information to a peer review committee does not satisfy the collection requirement
so as to bring the information within the protection of the statute.” Monty, supra pp. 146-147.

Still further, the document defined “occurrence report” as “either a specific paper form or
an entry in the electronic system known as PEERs accessed via intranet.” Does it make any

sense that Munson believed that this report was protected by a peer review committee privilege
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or by confidentiality, when the report was actually published on the hospital’s “intranet” system
where anyone who had access to the system could access peer review documents?

Still further, the incident report required the risk manager, following an initial review, to
make a decision “as to the need for immediate follow-up investigation, referral to oversight
committee, notice to insurance company, etc.” Clearly in the Harrison case, the risk manager
Ms. Schreiber decided that the incident report needed to be referred to the operating room
supervisor Ms. Peterson for an immediate follow-up investigation, rather than to a peer review
committee. She clearly determined that this was a risk management/claims management
situation that did not require peer review committee oversight. When the subject documents
came under scrutiny by the trial court during the Harrison trial, Munson asserted that the
documents should not be produced because they were part of the peer review committee process
and thus confidential; however, when the report was received by Ms. Schreiber in April 2007 she
decided to send the matter to Ms. Peterson for an operating room investigation rather than to the
Vice President of Medical Affairs for a peer review committee investigation. Ms. Schreiber’s
actions at the time the event occurred were contrary to the assertions that were made by Munson
during trial.

If the above arguments are not sufficient to dispel the hospital’s argument that risk
management reports should be considered in the same way as peer review committee records,
Plaintiff would direct the Court’s attention to the “Claims Management-Professional & General
Liability” documents that were also provided prior to the evidentiary hearing. (See Exhibit 5 pp
1-2 of the “Claims Management-Professional & General Liability section.) In those internal
rules and regulations Munson clearly set up two different claims management processes. One

process addressed how cases were to be directed to the peer review committee for investigation,
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and the other process addressed how the remainder of the cases should be handled. That
document clearly states: “That the Vice President of Medical Affairs (VPMA) monitors the
processes of medical staff peer review and complaint management.” (See Exhibit 5 p 2 of the
“Claims Management-Professional & General Liability section.) Munson in the Harrison case
argued that the risk manager’s investigation was conducted on behalf of the peer review
committee, and as such the “records, data, and knowledge” that was gathered was confidential.
It is worth noting again that there was no peer review process ever initiated against Dr. Potthoff
or any other person present in the operating room on April 24, 2007.

That document clearly establishes two different tracks for claims that were being sent to
the Medical Staff (the Vice President of Medical Affairs-VPMA) and those that were handled
exclusively by risk management, the Vice President of Legal Affairs-VPLA, the insurance
carrier and defense counsel.

It should be noted that Munson’s internal rules and regulations stated that, “Claim files
and the database contain information that is protected from discovery under the Michigan
statutes for quality improvement and peer review and/or as attorney work product. As such, the
information is not released without prior approval of the VPLA and generally cannot be released
except for a court order.” (See Exhibit 5 p 5 of the “Claims Management-Professional &
General Liability section.) Again, simply stating that the documents are protected by Michigan
statutes does not make it so. Even the drafters of the documents realized that it might be

necessary to fall back on “work product” to justify withholding relevant information.
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CONCLUSION

Before this Court attempts to deal with the confidentiality and peer review privilege
issues raised in Krusac, Ms. Harrison would ask that serious consideration be given to what
happened in her case, when a risk manager, a department manager, and an attorney believed that
the factual information contained in the incident report filed by an eyewitness could be kept from
her, even though Munson’s internal rules and regulations and MCL 333.20175 (1) mandated that
that factual information be entered into her médical record.

It is truly remarkable that Mr. Hall, the attorney that was sanctioned in the Harrison case
and who has managed the discovery in the Krusac case, is on lead asking this Court to reverse
several of its prior decisions, which have sought to limit the scope of peer review privilege and
confidentiality to duly constituted peer review committees. In Harrison it was too easy for Ms.
Schreiber and Mr. Hall to shield information from Ms. Harrison and from her counsel, while
creating a false factual scenario that turned an absolute liability situation into a defensible claim.
The abuses documented above that occurred during the pendency of the Harrison case clearly
demonstrate why a statutorily created privilege or confidentiality should not be extended to cover
the actions of risk managers and department managers.

The Legislature recognized that a patient has a right to be apprised of any facts relating to
an untoward event that occurred during a hospital admission. If MCL 333.20175 (1) does not
require that the patient be given all of the factual information surrounding an untoward event,
then it is safe to assume that hospital risk managers and department managers aided by their legal
counsel will do whatever they can to limit patient access to information that may prove that the

hospital staff was negligent, which would certainly diminish the quality of patient care in this
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state. If that occurs, facts like the ones unearthed in Harrison will become the norm, if that
hasn’t already occurred. Is it unlikely that Mr. Hall is the only defense attorney that has decided
that such conduct will enhance his or her reputation.

A unanimous Court of Appeals panel, after having thoroughly examined all of the facts in
Harrison, held:

“In affirming the sanctions order against Munson, we emphasize that the
the statutory privileges were not intended by the Legislature as licenses to subvert
the discovery process, or as shields for the presentation of false or misleading
evidence. By protecting peer review from external scrutiny, Michigan’s Public
Health Code does not concomitantly erect a barrier to a patient’s quest for
objective facts concerning the patient’s own surgical procedure. The discovery
process is designed to allow the parties to fully explore the facts underlying a
controversy as inexpensively and expeditiously as possible, and without
gamesmanship. The peer review statutes do not create an exception to this
principle. Nor does any privilege, including that created for peer review, prevent
a court from safeguarding the integrity of its administration of justice.” Supra, p.43.

Judge Rodgers, in his last chance to alert the appellate courts of this state to the dangers
of expanding any peer review privilege or confidentiality to include the functions of risk
management, said,

«“...if things have changed to that degree, if it is so important to
the quality of healthcare in this state that we would allow a defense
like this to be presented and there never be any cross-examination,
we’re going to ignore Munson’s own internal policy, we’re not going
to require these facts to be charted, disclosed, reviewed or
cross-examined we will knowingly present false defenses to the
jury because we can spin them, that is a world I don’t know.” (See
Exhibit 7.)

What else needs to be said?

RELIEF REQUESTED
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Based on the foregoing, the undersigned on behalf of Jeanne Harrison respectfully
requests that this Court affirm the circuit court’s May 8, 2014, order and remand this case to the

Saginaw County Circuit Court for further proceedings.

Respectfully submitted,

Thomas C. Miller (P17786)
Attorney for Jeanne Harrison
P.O. Box 785

Southfield, MI 48037
248-210-3211

Dated: December 3, 2014
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EXHIBIT 1
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there aren't any. My understanding is, she made
notes on the form itself, of what she did to
follow-up. And that information came to me with thatz
particular report.

THE COURT: It looked as though several
people were interviewed. It just seemed to the Court
perhaps notes -- as far as you know, there are no
notes --

THE WITNESS: As far as I know, there are
no notes, separate from that report.

THE COURT: -- that exist? All right.

With regard to this particular report, did you review
the report with regard to the hospital's general
policies regarding peer review, when any decision was
made about releasing the facts?

Let me be more specific.

THE WITNESS: Please.

THE COURT: Exhibit 6. I assume you're

familiar with Munson's Risk Management Occurrence

Reporting Policy?

——

THE WITNESS: I wrote it, yes.

THE COURT: All right. Then -- then you

———

crafted the sentence that says that the facts cf the

m—

event are to be documented in the patient's medical

—

record?
.



14

15

16

17

18

19

20

21

22

THE WITNESS: Correct.

a——

THE COURT: What forms were you referring
to? Using forms and document procedures. What
forms?

THE WITNESS: All of the various chart
forms. When it's on paper, it's enumerable forms.
That's how a chart ends up yay thick(indicating) for
a one day procedure. Any form that would normally be
used to document patient care. It could have been
the OR record. Could be the dictated notes
Dr. Potthoff made. Progress notes. Any form that's
a medical record form.

THE COURT: This seems to be not in
input/output form or medication forms. This talks
about forms and documentation procedures that as
would be done for any other problem or deviation for
normal or expected parameters.

Is there a form used to document problems

S,
or deviations from normal or expected parameters,

| -

that's supposed to go in the patient's chart?

THE WITNESS: Nothing that's spggiﬁipally

entitled that, no. That paragraph was intended to

tell the staff to use all the chart forms you

normally would, to document what happened to the

patient.
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to the insurance adjuster?
No. -
You sure?

I'm pretty sure I didn't. I know we gave it to

Mr. Hall just before trial, in that process. But I

don't know if --
‘__—_——-—-——§

Are --

-— if it was given to Mrs. Parker.

—— are you sure you gave it to him just before trial?

I can't tell you timing. I could probably figure it

out. But it was shortly before trial date. It was

S

not in the process of discovery.

And -- and again -- I don't want to bring up the

tragedy that happened within your family. But was it

cm—

before that?

R
Very likely.

Cnnnm————

In other words, you left work because of that

tragedy, right?

Yes.

So you had your conversations with Mr. Hall and gave

him the incident report before that date?

Yes.
>

When you -- when you reviewed the discovery requests
that I sent to Mr. Hall on behalf of -- to -- to be

answered by Munson, did you know what was in the
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11

12

13

14

15

16

17

Absolutely.

And I should -- should indicate that those were
supplemental answers to the second set of
interrogatories, what was Exhibit Number 20. Do you
believe that the answers that -- that you approved --
and can I be -- you did say those were okay to put in
there, right?

I recall Mr. Hall asking me every turn of events, if

these answers were correct. I did not sign them.

All right. But you -- you were questioned each time,

L—

whether they were okay?

That is my recollection, yes.

Agd do you believe all those answers that I've shown

you were consistent with what you knew to exist in

the incident report?
w

Yes.
——

When did you -- when did you find out for the first

time that Ms. Tembreull knew how the incident had
occurred?

MR. HALL: Objection to the form. When he
says how the incident occurred. 1In fairness to
all ~- and this strikes to the heart of this matter
and our defense. What -- can Mr. Miller please
define for the witness what he means by Ms. Tembreull

allegedly testifying, either at deposition or at
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Time of Event 1220 . ) . '

Date awareV;fth!s event ' APR 24 2(;87 - __ L

Time aware of this event o 1351 i C B
E;e—of Report o JUL 10,2007 1340 R . o

Event Category

Event Category Injury Other Than Sharps or SHp/Fall .

—  Type of Injury? Other .

Activity at time of injury panent undergolng surgery

Secondary Event Category

Tertlary Event Category

JUL 11,2007 07:34

Event Severlty Level - User: scookl
4) Event - patlent monitored &/or treated to preclude harm

e ——— .- . PR - ST ae-- - e T

Sltuatton Informatlon

Contrlbutlng Factor #1 | Failure to follow procedure/policy -

Contrlbutlng Factor #2 _Not applicable ’ ) : _
’ ' ‘ CLARIFY

Consequances of Event )

Actual Impacts - - Y Burn, scal&v o ’ '

Who was at risk? o Patient o ‘ ) . o

A}fected Person Name o Feanne A Harr]son N ) o

patient seamtroost | oo | -

Patient Med Rec No 801756 o : - o

Descrlp tion o » )

To summarize reporter’s wrltten statement the patlent suffered a 3rd-degree burn about; 7mr7; because the Bovle ';vas not proper!y placed

and burned a hole In the drape . -

Actlon Taken - . . : ' -
- wwas the event or potential event | Other employee/physican o )

:ntiﬂed? i o
Was the physlclan notified? Yes'- . T . .
Name of physncian notmed T };o»tthoff : __“ - ' - ) :

L R e

tner/meare trinifu_haslth Arcloanrivnncnn fonomoslaadeoon 2t



PEERS Reporting Sysfem - Conséque?ces of Event ' | L

If Yes, Date Physiclan Notified: APR 24,2007

If Yes, Time physiclan notifled: 1351 o
Was this event dlisclosed to the - Unkniow, ’ )
patient/family? - n

Identlfy Additlonal Action Taken

Identify As a result of this report : )

| Prevention ) .
Comments ‘ [ RiskMgr. ]| General ][ Pharmacy |

List of assigned user l .

Risk Manager's Comments
General Comments 1

JUL1L, 2007 07:33 -

User: scooki .
On flle In RM is the paper report rec’d 07/02/07, signed by B. Peterson on 05/09/07 and noted

“Reviewed at Wed. Inservice. Reviewed use of cautery safety devices. Use of these devices was
made a "red rule® resulting in disclplinary action If safety devices not used. Bovle holder was on

fleld for this case, ho!ye_ygr_povle was not placed In it."

General Comments 2 - o - -
General Comments 3 T e oo N
General Comments 4 o - i ‘ . ) MU . —
General Comments 5 - o - s . e
General Comments 6 U - - C - ‘ e m—

General Comments 7 ot R
Identify the drug class invoived in the .
report . .
Identify the drug class 2 involved in the .
Teport - e o 2
Durtng what phase did the event / error / ’ ’ -
close call occur? e I .
Pharmacy General Comments e - ) - B
= RewmioR ’“-ﬁ."_i | Link This Report |[Assign This Repori|
elum lo Report Lis! == = =
2 [ View Linked [ View All Assigned |

_xl s 12 InIANnL N

tps://peers.trinitv-health nro/eecnreareal/rennrfinalrannrt/riatmannst innramass (d—=1NALLEEOni ot



EXHIBIT 4
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This file Is confidential and for Internal use only. : ' ’ : '

‘. . R

analeged/ConﬁdennaL Reports of peer Teview & quality improvement pursuant o MCL 333.20175, 333.21513 333.21515, 331.531, 331.532, 331.533,
330.11433, 330 1748(9) .

Summary of Complaint/Concern/Compliment .

File ID: 1817
Submission Date: 06/05/2007

Person Information. . ’ - -
Last Name: HARRISON
First Name:  JEANNE
. MRN: 801756
- Sex: F
pOB: 06/25/1948
Age: 57 year(s)
Streetl: - 3589 hunters rd
City:  luzeme
State: michigan
ZIP: 48636 .
Phone: 989-826-5701
Relation: seif-

Issua List
o Incident Date: Tuesday, April 24, 2007

Classification:  Grievance > Major
Description: -
patient was to have thyraoid removedfor cangcer. during removai a tool used for cautenzmg was resting on her arm and was inadvertently turned on causing a
partial thickness burn about the size of a quarier. dr. Pothoff went out and told jeanne’s busband and they proceeded to debrde the bum. Jeanne wants ta be
assured that whatever process broke down, that it will.be corrected so It doesn't happen to someone else.
- Tssue About:
Locatlon

Site: MMC
Depariment: OR
Categories:
x  CarefTreatment > Unexpected outcome or bvjury lncumzd during care

Detalils

FlleID: 1817 X

Entered Date:  06/05/2007
Entered Time: 13:10

Entered By: - Lueck, Tim
Submission Date:  06/05/2007
Method:  Telephone

Flile Owner:  Lueck, Tim (PL)
Desired Qutcome:

o Acknowledgement

‘s Notice to Admin/Dir/Mgr

‘et Up Time & Attachment
Setup Time: 40 (minutes)-

oliowup List

, Referral to Manager/ Dxrector]Admxmsbator by Lueck; Tim to B Peterson on Wednesday, June 86, 2007

ollowup Method: E-Mail , ' . .
oflowup Description;,

3arb, I'm sending you a summary of a patient that was burned during surgery. she would like a letter sent to her how processes have been lmproved so that
his instance won't happen to anyone else. feel free to forward this leiter to me and I wﬂl send ik tothe patlent thank you
llowup Time Spent: 25 (minutes) :
“esponseffeedback to ntlcnmp)amant by peterson,Barb to Hamson,Jeanne on Tuesday, June 12, 2007
. Aup Method: Letter
Iowup Time Spent: 30 (mlnutes)
lowtp Attachment:
harrison response letter.doc
Responsa/feedback tc pt}complalnant by SCHREIBER BONNIE to Mrs Harﬁsun & atty on Mondsy, July 21, 2008

wup Methed: Letter

//mm(‘-\VPhQrvﬂ/pMprn'\.Vp}\/ﬁapr?hanbnmk‘l W T Dhandn/LITAST TAHAICirmarnm- - 11 IRATA




Pripting Html - o - L N - Page2o0f2
Followup Deseription: ’ - ( ; : - ( =
attached letter rec’d, Claim opened and routed fo Insurance Rep
Followup Time Spent: 20 (minutes)

Followup Attachment:
n ally letter.pdf

. Pat:ent]FamHy Conference by SCHREIBER BONNIE ta J Harrison on Thursday, July 31, 2008

Follovasp Methed: In person .
Followup Description: . )

. met with Jeanne- she showed me the burn scar. Picstaken -

She described bumn healing as longer and mare painful than her thyroid surgery. Scar continues o bother her as :t huris when exposed o sunllght. States

has made her arjous about having more surgery.
I offered a plastic surgeon consult for eval of what could be done for scar, not pecessarily operate on it- "not lnterested". )

Ttold her I'd get back with Mr Miller to figure out what we could do.
Followup Time Spent: 45 (minutes) .
Followup Attachment; -

» Pics.doc :
Resolution offer/ demand response by SCHREIBER BONNIE to atty Miller on Wednssday, February 11, 2009

e
" Followup Method: Telephone R
Followup Description: :
see attached letter

'Eail to office = no o 350,000 Dr Pis not employee. "I guess Il need io sue™

fite closed- move to claims, MHAIC notice sent .
Followup Time Spent: 20 (minutes) ) ’ o
Followup Attechment:
s Demand Jetter.pdf

" Linked Files

_None.

«~<sofution :
Resolution Date:  08/18/2008 , S .
Totol Time: 180 {minutes) ) ’ )

Resolution Summary:

Apology

Improved Care for Others

Event Does not Happen Again

Noted Admin/Dir/Mgr-

o RM consulifadvised

Resolotion Notes:

closed as grievance- see clalm file #59

Flle Status:  Closed/Resolved

¢ o e 9

Tf you require assistance with this application, cafl 20185

11000 N
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,} Pdiicy Name: QOccurrence Reporting - General
B MUNSON HEATHCARE  [Pojicy 1D Number, | 042.P004 - ‘
Four draiik -3-i~, ptirgizn ) ) Sta.'t Date: 09/01/2005 K . - i
Approval Date: 09/07/2005 ,
Approvad by: Sheila Atwood, Debbie Link, Bonnie Schraiber

¥ Header Information
* Document Body

{Refer to Employee Incident Reporting policy.f,or employee injuries)

Munson Healthcare facilities and serw :es utilize an occurrence reporiing
system to: ‘

Provide concise documentation of a reportable event,

» Provide data to quality and peer review committees to assist in
identification of trends and assessment of opportumtles for con’nnuous

quality improvement,

e Promote prompt mvestlgatlon and mterven’uon to mitigate mJury or loss in
individual occurrences.

An “occurrence” or "incident” is any event that is not consistent with normal
patient care or visitor safety that either did, or could, directly result in bodily
injury or alter the planned course of treafment

A "reportable event” mClees but is not limited to: falls, medication errors,
equipment malfunction, treatment delays, burns, noncomphance, cuspected
abuse or neglect, complaints, property damage/loss, procedural errors, etc.

An "occurrence report” describes either a specific paper form or an entry in the
electronic system known as PEERSs (Potential Error/Event Reporting system)

accessed via Intranet.

Inpatient, Ouipatient, or Resident

Any pefson (employee, volunteef, medical staff, contract employee) who
identifies an occurrence will:

- 1. Provide necessary care and treatment to the patient/resident.

2. Notify manager, éupervisor, or charge peréon.

3. Notify a physician, if indicated. The time of the notification will depend
on the actual or potential patient affect and circumstances as decided by
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" Nurse discretion. R ,
4. Document the facts of the event in the patient's medical reoord using

forms and documentation procedures as would be done for any other
problem or devratlon from normal or expected parameters.

a. lnolude date time, facts of event, and care rendered

b. Document only what is witnessed; if not wrtnessed record
"Panent/vrsrtor states

o Reoord assessment and treatment of patient with regard to injury.
d. Record name of physician and family member if notified.

e. If indicated, adjust plan of care to address post-occurrence care
needs.

f. Do not document that an occurrence report was completed.

g. Do not keep the original or copy of an occurrence report in the
chart. ,

5. Notify the patient/resident's family member(s) based on degree of injury,
prior notice agreements, and nurse or physician discretion.

6. Enter the occurrence in PEERSs as soon as possible following the event.
State only facts—what is actually observed or described by witnesses.
Paper forms can be used if computer access is not immediately available
or if preferred by the reporter. '

Visitor
Any person who identifies an occurrence or assists an iniured visitor will:

1. Render care and assrstanoe to the visitor or seek help to assess degree
of injury.

2. Arrange transport to the Emergency Department. If visitor refuses.ED
evaluation, document their statement on the accident report.

3. Enter the event in PEERSs or initiate a Visitor Accident Report (Form
3627) to document facts of occurrence.
At Munson Medical Center, page Security. The officer will complete
the Visitor Accident form and initiate investigation and follow up, as
the srtuatlon mdloates Security will also take photographs

4. The oomp!eted accident report is sent directly to Risk Management Itis.
not made part of the ED record. ,

GENERAL GUIDELINES
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Managers, supervisors or persons in charge are responsible for ensuring
that an occurrence report is Complete and for documenting any follow-up

information obtained.

Occurrence reporis should contain sufficient informatien to prov;de for

initial analysis. Staff do not need to enter their name (or sign the report) if

they wish to remzain anonymous. Aronymous reporting is also possible by
- making a verkal-report directly to Risk Management

Paper report forms should be routed to the Risk ManagementiDenartment
as soon as manager follow-up is possible, preferabiy within 48 hours of the

event.

Risk Management should be immediately notified when an event results in
a serious injury/iliness to a patient or visitor so that an investigation of the
events can take place as soon as possible. No investigation of serious
occurrences or statements from witnesses should be undertaKen without

expressed direction of Risk Management

The medical record should contain only facts of the event. Never document
that an occurrence report has been completed nor refer to such report in

- the patient's chart.

Copies-of the report should not be made unless directed to do so by Risk
\/Management.

ccurrence reports are retained by the Risk Management Department.
They are not to be kept in other departments and are never made part ot a

disciplinary action file.

If the occurrence involves medical equipment or devices, save all parts
and packaging—follow policy on Medical Equipment/Device Reporting.

Charges for care and treatment related to an occurrence are processed
per normal cost accounting mechanisms. Notify Risk Management if there

are Charges that should be adjusted. Charges for ED evaluation and
treatment of injured visitors are paid under the General Liability Insurance

Plan if appropriately reported to Risk Management and at the discretion of
Administration.

Risk Marnaqement Department Role/Responsibilities

All general/medication occurrence and visitor accident reports are

reviewed by the Risk Management staff. Each is assessed for loss

potential by considering degree of injury, necessary treatment, costs

incurred, patient response, care standards, etc. Based on.initial review, a \/
decision is made as to need for immediate foHow -up investigation, referral

to oversrght committee, notice to insurance company, etc.

The Risk Management Department maintains the database of occurrences -
and provides aggregate data for review, trend identification, and action

it N —- CIAT A e a e e A B e e -
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" plan development to appropriate overs;ght commzﬁees (Board Quahty

Safety Committee, Dept./Unit CQI, Medical Staff Quality/Peer Review,
Quality Counsel, Medication Occurrence Review, etc.). Reports from the
database are generated monthly, quarterly, or annuaHy as needed. The.
board of trustees/directors receives information on occuirence data,
trends, and individual event management at ieast quarterly.

'Events that resultin actual or potentially serious injury are investigated. If .

claim/litigation pmen’ual exists, the event and investigation results are -
reported to the appropriate review commitiee, Corporate General Counsel,
the administrator/director/manager of departmnn’f\ involved, and to the
anpropriate insurance carriers. Patient Accounts is notified of any
decisions related {o billing adjustment. i

Occurrence reports are Comldentxal documents used for continuous quauty
rrprovement and peer review. Occurrence reports are maintained in
secure files in the Risk Management Department. Each individual report,
and ail summary reports of occurrence data, are confidential per applicable

Michigan peer review protection statutes.

Visitor accident reports are not considered to be peer review documents
but may be protected under the attorney-client privilege statutes. Accident
reports are copied and released only by written request and as directed by

the Vice President of Legal Affairs.

Employees and physicians are educated regarding the requirements of this
policy and procedure during orientation and periodically as policy, legal, or
form changes occur and as needs are identified through review and
trending of reports by Risk Management or quality/peer review

commitiees.

Page'd of 4
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Palicy Name: Confidentiality of Peer Review Records
sf‘f BN SOH HEALTHC#RE Policy 1D Number: {019.030 :
tanr Mealth. . e disslan Start Date: 08/18/2005
Approval Date: 08/18/2005
Approved by: MEC 8
| Last Reviewed On: | 11/17/2008

# Header Information

Document Type: Policy -

" Policy : " Deployment _ _
Palicy Name: Confidentiality of Peer Review Institution: Munson Healthcare
. Records T
Supercedes: . ‘ Division: Munson Healthcare (All)
Level: Revised . ' " Department: Medical Staff - 19
Owner(s): Kim Mckinley/Domina ’ Contnbuting -
_ ’ Departments:
Priority: - Manual Name:
ldentification 019.030 . Manual Category /
Number: ' Chapter:
“tatus: 4. Appraved : Restricted to
: - Groups:
Approval Date.. _ 08/18/2005 o ~Start Date . 08/18/2005
Version Number: 3 S , Momhiy ReVIew 36
Intejval:
Last Reviewed On: 11/17/2008 Review Date; 111712011
" Document Body

Munson Healthcare recogmzes that it is vital to maintain the confdent:ahty of
Peer Review Records for reasons of law and policy. Medical Staff members
regularly participate in credentialing, peer review and quality assurance
-activities, .and others conlribute to these activities, in reliance upon the
preservation of confidentiality. All Practitioners understand that the
confidentiality of these activities, and Peer Review Records, is to be preserved
and that Peer Review Records will be disclosed only in furtherance of
credentialing, peer review and quality assurance activities, and only as
nermitted under the conditions described in this Policy..

All Peer Revicw Records will be maintained within Munson Medical Center in
areas designated and approved by the Medical Staff, Hospital Administration
and Hospital Legal Counsel. Designated peer review areas, will be secured and

'y fecords transported from one location to another will be via authorized
.-presentative. Peer Review Records will only be released to other -
individuals/sites in accordance with this Policy.

DEFINITIONS
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DEF!NITIONS Forthe purposes of thrs process, a Peer Revrewer shall be

defined as a licensed member of the medical staff and/or health care provrder o

- and/cr designated subcommittee (e.g., one or more members of a section) or
ad hoc group, any of whom are charged with reviewing care provided at the
hospital. Opinions-and reviews from medical staff members, in the same
specialty as the individual whose case is under review and other specialties
may be solicited and considered, regardrng specific issues related to the
management of the case under review. An individual functioning as a peer

reviewer cannot be the practitioner in question. Oprnrons and information may
be abtained from participants who were involved in the patrent s care

The following defnmons apply with respect to this Policy:

Practitioner means all apphcants to, or members of, the Medrca! Staff, all
categories of Allied Health Professrona]s and other professronals considered -
for, or awarded, clinical privileges at the Hospita!

Hosprta means Munson Healthcare Affiliated Hosprtais (Munson Medical
Center, Paul Oliver Memorial Hospital, LLeelanau Memorial Health Center,

Kalkaska Memorial Health Center)

Peer Review Records means all records of Application, Credentialing, the

\/consideraﬁon and award of Clinical Privileges, Proctoring, Quality Assurance, -
Corrective Action, Fair Hearing, Probational, Disciplinary and other records
assembled to assess the qualifications, evaluation, re-evaluation, and
performance of Practitioners, maintained by the Medical Staff ofﬂce committees
Jfthe Medical Staff, Departmentand Sections, committees of the Board and by
the Board, pertaining to individual Prac’n’ﬁon‘ers, Departments or Sections.

Peer Review Records include memoranda, minutes, telephone logs, medical

records, tapes, photographs, exhibits, and other related documents, and also
\/ includes oral discussions and deliberations incorporated by implication or

reference into Peer Review Records. Also see Policy 19.61 for a more sper*nc ic

definition of peer review cases.

Peer Review Records do not include individual demographics, such as hame,
address, status of Medical Staff membership or Allied Health Professional
membership, or the medical specialty of individual practitioners. Reports and
activities of the Medical Staff, information or educational in nature, published in
general Medical Staff minutes, notes or bulietins, or in CME documents, are not

Peer Review Records.

Medical Staff means the organized Medical Staff of t'herHospr'Atai.

Organizational Documents means the Bylaws, Credentiais Policy and
Procedure Manual, Rules & Regulations and Policies of the Medical Staff and

the Hospital..

Roard means the Board of Trustees of the Munson Healthcare Hospitals

ACCESS BY PERSONS WITHIN THE HOSPITAL AND MEDICAL STAFF

Means of Access
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‘All requests for Peer Review Records shall be presented to the Medical Staff o
Manager in writing. Requests which require notice to, or approval by, other i
officials shall be forwarded to-those persons by the Medical Staff Manager. A e
person permitted access under this paragraph shall be given a reasonable e

opportunity to inspect the records in question and to make notes regarding ,
them, but will not be allowed to remove them from the Medical Staff Office, orfo - S
have copies made, except as otherwise specifically provided by this Policy. :

Access by Persons Performing Official Hospital or Medical Staff Functions

Medical Staff Officers, Vice President of Medical Affairs, Chiefs of Medical Staff
Departments or Seotron Medical Staff Committee members members of Board
~ Committees charged with Quality Management; designated consultants the
Medical Staff Coordinator, the Chief Executive Officer or his authorized
representatives, and other persons assisting in credentialing, peer review or
quality assurance activities will have access to Peer Review Records, other
than their own, only to the extent necessary to perform their functions. More

particularly:

- A. Medical Staff President , President-Elect and Lrarson Officer, shal! have
access to Peer Review Records

B. Department or Section Chiefs shall have access to all Peer Review Records
pertaining to the activities of members of their respective Departments or
Section, and of Allied Health Professional assigned to such Departments or
Sections for credentialing or peer review. .

C. Medxcal Staff Committee Members shall have access to the Peer Revrew
Records of committees on which they serve and, when necessary, to fulfill their
responsibilities under the Medical Staff Bylaws, to the credentials, quality
assessment, and peer review files of individual practitioners.

D. Consultants (who may or may not be members of the Medical Staff) charged
with the responsibility to review an individual Practitioner or a Department or
Section will be aliowed access to the Peer Review Records of the Practitioner,

Department or Section being reviewed.

E. Vice Presrdent of MedrcalAffarrs/Desrqnated Replesentatrve The Board
Commitiees, the Chief Executive Officer, and his designated representatives,
-shall have access to Peer Review Records to the extent necessary to perform

their official functions.

F. Hospital Risk Management/ Performance Improvement Personnel: Shali
have access to file information when practice performance is an ;ssue inan

asserted cl azm

aneral Access by Practitioners to Peer Review Records

A Practitioner will have access to Peer Review Records of other Practitioners
only as set vul the Paragraph above. A Practitioner will be allowed access io all-
other information in his/her own Peer Review Record only for the purposes of

~a - Al e s e - e e
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(i ) discussion of [ts conteént with the re evant Department/Secnon Chxefs :md ‘
Medical Staff or Hospital Committees, or (i ) in defense of any corrective action

- which may subject the Practitioner to an Adverse Action or other discipline as
described in the Organizational Documents. Use of a Peer Review Record for
any other purpose will be a violation of this Policy and will subject the -
Practitioner to discipline. Peer review cases/records cannot be copied or

removed form Med;cal Records:

ey gt T L '.
o4 T Tt -

- A member of the medical staff may review minutes of Departments,
Sections and Committees that have been approved and signed by iths
Chair. A release of information form must be signed if any documen is are
copied for removal from the medlcal staff office.

ACCESS BY PERSONS OR ORGANIZATIONS OTHER THAN THE
HOSPITAL OR PRACTITIONERS :

Peer Rewew at Other Hosp;tafs

A. The Hospital, through the Medlcal Staff Services Manager, and the Vice
President for Medical Affairs, may release information contained in a Peer
Review Record, in fesponse to a request from another hospital or its medicai
staff. The request must include information that the Practitioner is either a
member of the requesting hospital's medical staff, exercises privileges at the
requesting hospital, or is an applicant for medical staff membership or priviieges
at that hospital, and must include a release for such records signed by the
concerned Practitioner. No information should be released until a copy of a

. signhed authorization, and release from fiability has been received which may be
in the form of the physician’s signature on an application for Medical Staff
membership or privileges at the Hospital. Disclosure shall be limited to the -
specific information requested.

B. If a Practitioner has been the subject of disciplinary action at the Hospital
which is required to be reported to the Board of Medical Examiners, or the
‘National Practitioner Data Bank, or has recently challenged a Medical Executive
Committee recommendation or action which, if upheld will require a report o
such Board, or Data Bank, special care will be taken. All responses to inguiries
regarding that Practitioner shall be reviewed and approved by the Chief
Executive Officer of the Hospital, the Vice President for Medlca! Affairs, and ihe
Vice President of Legal Affairs.

Requeéted by Hospital Surveyors

Hospital surveyors (from the Joint Commission on Accreditation of Healthcare
Organizations (JCAHQ), the Michigan Department of Licensing and Regulations
(MDLR), or the Federal Health-Care Financing Administration (HCFA) shall be
entitled to inspect records covered by this Policy on Hospital premises in the
presence of Hospital or Medical Staff personne! provided that (i) no originals or
copies may be removed from the premises and ( i) access is only with the

sncurrence of the Chief Executive Office of the Hospital (or his designee) ana

2 Vice President for Medical Affairs and: (iii ) the surveyor demonstrates the
following to the Hospital's representatives:

A. Specific statutory or regulatory authority to review the requested materials. _
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ihe

B. That the materials sought are d:rectly relevant to the matter bemg | SR

1'%

mvestrgated . o o _!:%g

, . ) . e
C. That the materials sought are the most direct and least intrusive means i RE

o~ e
- o e

carry out the pending investigation, bearing in mind that Peer Review Records
regarding individual Practitioners are considered the most sensitive of materizis.

D. Sufficient specxﬂc;ty to allow for the production of individual documents
without undue burden fo the Hospital or Medical Starf. -

Addmonany, the Surveyor should be asked to sign the Conﬁdenﬁality and

~ Notification Statement attached to this Policy as Appendix A and should be
given a photocopy of the signed statement. If he/she declines to sign, it shouid
be noted at the boitom of the prepared statement that the surveyor, ldenf'flcc By
name, has declined to sign hut has been provideda copy of the statement. The
annotated statement shouid then be signed and dated by the Hospital
representative and a photocopy should be given to the surveyor. The originz!
will be preserved as a medical staff record.

Subpoenas

All subpoenas or court orders for peer review records shall be referred to the
Chief Executive Officer, who will consult with hospital Ceunsel regarding fhe

appropriate response.
lequests for BME, BOE or BDE

Current law allows the Board of Medical Examiners (BME), Board of
Osteopathic Examiners (BOE) and the Board of Dental Examiners (BDE) to
review certain materials pertaining to Medical Staff hearings concerning
adverse recommendations or decisions. Given the current requirements of law,
copies of the following records of a Medical Staff disciplinary hearing may be
made available fo the BME, BOE or BDE, upon specific request of such Boarc:

A. The notice of charges presented to the practxtfoner before the begxnnm of 2
medical staff hearing.-

B. Any document, medical record, or other exhibit received in ewdence al-tha
hearing.

-C. Any written opinion, finding or conclusions of the Judicial Review Committee
in the disciplinary heanng which were made available to the concerned

Practitioner.

The Chief Executive Officer of the Hospital, the Vice President for Medical
Affairs, and the Vice President of Lega! Affairs will review and approve the
drsclosure before it is made.

her Requests

- All other requests by persons or organizations outside' the Hospital for
information contained in Peer Review Records shall be forwarded to the Chief
Executive Officer, of the Hospital. The release of any such information shall

- PNt A 4 e e Al e~ — - -
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require the concurrence of .2 Medical Executive Commxttee the Chlef B '
-Executive officer of the H osp:ta! the Vice President for Medfcal Affairs and ihe .
. Vice Pres;dent of Legal Affairs. e

lhe Board may enact dzsclosure palicies app!ymg to requests for-other specific
entities and, when such disclosed pohcres are enacted, they shall be appended ‘
to this Pohcy ) . o , B
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GUIDELINE:

Munson Healthcare maintains a system for managing professional and general

- liability claims. The goals of claim management are to control the costs of
indemnity and defense and to facilitate reduction of the frequenc:y and severity
of claims asserted agamst MHC facilities and staff. .

As.described in the Risk Management Program and/or Plan, the vice president
of Legal Affairs directs the processes of claim management and is accountable

-to the chief executive officer and the board of trustees/dxrectors of the MHC
entities.

Potentially Compensable Events (PCE) and assertéd claims are processed
through these claims management guidelines and, when approprlate the
quality lmprovement/peer review systems.

Refer to the hospital legal proccedings policy for more information on subpoena
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service and response, attomey requests for information, search warrants, and
deposmons ,

" NOTICE AND CONTROL

The director of Risk Management (RM includes the risk management 1
staff at KMHGC, LMHC, & POMH) is responsible for identifying
potential claims by maintaining the systems and processes of
occurrence reporting, complaint management, and patient rights on
behalf of the Office of Legal Affairs and should be promptly notified of
events that may lead to a claim. Sources of information include
Quality/Safety Monitoring Reports, letters of complaint, reports from
médical and hospital staff of unexpected outcomes, Security reports,
attorney reguests for records, verbal complaints from patienis,
interaffiliate quality and peer review process, informal referrals from
staff, and refusal to setﬂe accounts

v

The administrator or vice presxdent of Medical Affairs (VPMA} aind
vice president of Legal Affairs (VPLA) are notified of potential clairns.
The VPMA monitors the processes of medical staff peer review and
complaint management. The VPLA monitors those cases reported io
insurance carriers and those involving legal actions or proceedings.

Notification of claim documentation is completed and filed by RM.
according to insurance company (MHAIC, CAYMICH, Aetna, others)
policy and agreements for claim management. RM reports significant
eventis to the primary carrier immediately by telephone, followed by
written notification. :

‘Departments which maintain patient records are notified by R when
a

potential/actual claim is identified and are instructed to implement

their process for securing and restricting access to records (Medical

Records, Pathology, Radiology, Patient Accounts, Cardiology, Rehab

Services, etc.) Records are duplicated or released only upon

authorization from RM or the VPLA.

RM has the authority to delay billing a patient’'s account pending
investigation of a PCE ‘or claim and may authorize write-off of portions
of an account as necessary to effectively prevent or manage a
potential/actual claim. Billing adjustment decisions are coordinated
with the VPMA, VPLA, and the director of Patient Accounts. The
Corporate Director of Treasury is nbtified of monetary reserves placed
on claims. The director of Internal Audft is apprfsed of claim reserve.
status at least annually.

http://mme-sms01.ad. mhe.net/a_pp51.nsf/1a2d6916583a1483872570f6000de216/85256a1d... 02/13/11
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“consultants and defense counsel on all issues relevant to ciaims

reported to insurance carriers. The RM is primary liaison with respect .«

f,r

to all other PGEs and claims. All insurance company and deiense
counsel correspondence related to claims is directed to the VPLA.
The VPLA relays correspondence To the RM.

The VPLA may elect to file an appearance as defense co-couinsel.
The VPLA will represent MHC entities at all evaluation anc defense
strategy meetings with claims consultants and defense cciisel.

The VPLA will make periodic reports to the Executive Comimittee of
the MMC Board and, upon request, to the boards of other MHC
entities and quality improvement/peer review commitiees for ihe
purpose of evaluating the Risk Management program and the Ciaim
Management process. The VPLA may delegate this responsibility to
the RM as appropriate. See Communication of Claim Information
section below.

RESOLUTION

The decision to resolve a claim {authorization for amount to offer or
counter-offer as settlement, mediation acceptance or rejecticn,
proceed to trial, etc.) is made by the VPLA in consultation with Ri,
defense counsel, claims consultant, administrator, president and
board committees as deemed appropriate based on the facts and
issues of each claim. The VPLA may delegate authority tc seitie io
RM, defense counsel, claims consultant, or administrator within
specific parameters agreed upon through consultation.

~ Consent to settle a claim lS given to the insurancé company ciaims
consultant by the VPLA. The VPLA may delegate transmission of
consent to RM and/or an administrator.

If the VPLA is not available at the time an urgent setﬂemen‘i decision
must be made, the claims consultant, defense counsel, RM, and

president will com‘er and make a decision based on previous case
review with the VPLA. ” :

The \/PLA will represent MHC entities at settlement conferenhces and
trials. The VPLA may delegate representation to RM and/or an
administrator, as appropriate.

RM has authority to resolve potentially compensable events of
general liability through established protocol and insurance poiicy
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INVESTIGATION | - - | ‘

The RM is authorized to conduct an mvestlgatlon of each Uo«em'al oF
asserted claim on behalf of the Office of Legal Affairs.

1. The medical record (and other available records) is reviewed
and departments are notified of the need to secure the records.
If the medical record is incomplete, a Medical Records
Department manager is assigned the responsibility of ensuring
prompt completion pursuant to department and Medical Staff
policies.

2. The Medical Equipment/Device Reporting policy Is
implemented if medical equipment or devices are involved..

3. Involved staff are interviewed by RM and/or the primary
insurance company claims consultant and/or defense counsel.
Notes and summaries of interviews are maintained in the claim
file. Interviews, and signed statements are not given or made
(nor requested by managers) without prior approval of RM.

4. Meetings or interviews with the patient/family are dooumented
and follow up is documented per complaint management
policies.

5. All investigation information s filed and labeled as privileged
and confidential per quality improvement, peer review and
attorney-client privilege requirements. See Claim File
Maintenance section below.

The VPLA and RM have-access to Medical Staff peer review data and
. credentialing files for the purpose of investigation and defense of a
claim.

1. All policies and methods of protecting the conﬁdenhaht/ of
these records will be strictly followed.

2. Defense counsel is aHoWed review of credentialing files as
necessary to defend allegations against an MHC entity.

EVALUATION

The VPLA is the primary liaison with insurance company claims

http://mmec-sins0l.ad.mhe.net/a_ppSi.nsf/1a2d69165 33a148387257016000de216/85256ald... 02/13/11
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requirements.

CLAIM FILE MAINTENANGE " | o

The RM creates and maintains the primary file for each poicatiaiand -3
asserted professional or general liability claim. a

1. Claim files include copies of Notification of Claim fors, all
correspondence, all legal proceedings documents, invesiigation
notes and summaries, support documents or exhibiie such as
photographs, invoices, competency records, policies, sic., and
copies of pertinent péﬂent_record's: Original patient recoids are

~ maintained in secured files in the originating depaitmeant as iong
as the claim is open.

2. Claim files are accessed only by the VPLA, RM, anc s&| [acted
support staff. Files are Privileged & Confidential, labeiad as
such, and are kept in alphabetical order in locked
cabinets/ofiices.

3. Primary and working files are merged when the claiin is
closed. Files are retained intact for 6 months after the closing

- date. Files are then reduced to pertinent reference documenis
(all other contents are purged and confidentially destroyad) and
retained for at least 10 years.

RM maintains a computerized database of claims.

1. The database is the working file for periodic review and
updates of the status of the claim, as well as data retriex fal for
individual and aggregate reports. All database forms and reports
are Privileged & Confidential and are labeled as such. A copy of
the completed Claim Status form is retained in the clakr file
when the case is closed. :

2. Access to this database is restricted to the VPLA, R, and the
database support staff. Affiliate facility risk managers and
administrators have access to data refating to claims against
their facility.

Claim files and the database contain information that is protecied
from discovery under the Michigan statutes for quality improvernent
and peer review and/or as attorney work product. As such, the
information is not released without prior approval of the VPLA and

3
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generally cannot be released except by court order:

2. Original Quahty/Safetv Monitoring Reports and ofiver guaiity
improvement process documentation are not retainer * e
file. Copies of Quality/Safety Monitoring Reports ar¢
released fo the insurance company and/or defense
on written request and as attorney-client privilege ai

;‘::sei only

COMMUNICATION OF CLAIM DATA

All potential and asserted claims are analyzed by the RM fo¥ risk
management and quality improvement opportunifies. ’

1. Individual staff, departments, administrators, and mcicai siaff
services/sections are notified of identified issues via aanblished
quality amprovement or peer review systems. '

2. RM staff serve as consultants to the quality improvement and
peer review committees of MHC entities on developmehi:,
!mp!ementatxon and evaluation of processes fo preveni similar
issues and outcomes.

Claim data is reporied to Safety Committees, board or boart
subcommittees, Medical Staff peer review committees, and ciiier
committees charged with peer review functions, as requirad in their
purpose/function statements or goals/objectives.

1. Claim data is reported in aggregate format without identifying
names of.plainliff or defendants, or discussion of defensz
strategy. The focus is on efficient and effective managzaient o
costs and on quality improvement opportunities.

- 2. All distributed information is Privileged and Confidieniizi, i
labeled as such, and is not retained by mdxvzdual comimitiag
- members.

'/ Compliance Monitoring
¥ Process Cycle Information
¥ Logs

http://mme-sms01 .ad. mhe.net/a_pp51.nsf/1a2d691658321483872570f6000de216/8525601d...  02/13/11
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

JEANNE HARRISON,
Plaintiff,

v File No. 09-27611-NH
HON. PHILIP E. RODGERS, IR.
MUNSON HEALTHCARE, INC., a Michigan
corporation; SURGICAL ASSOCIATES OF
TRAVERSE CITY, PLCC; and WILLIAM
POTTHOFF, M.D,,

Defendants.

Thomas C. Miller (P17786)
Attomney for Plaintiff

Thomas R. Hall (P42350)
Attorney for Defendant Munson Healtheare

Brett J. Bean (P31152)
Attorney for Defendants Potthoff and Surgical
Associates

DECISION AND ORDER
REGARDING MOTION FOR SANCTIONS

The trial was commenced in the above-captioned action on January 12, 2011. The cause
of action was based upon a burn received by the Plaintiff outside the surgical field during a
thyroidectomy. The cautery device known as a Bovie penetrated the drape, contacted the
Plaintiff’s arm and burned her. The burn was discovered and repaired at the conclusion of the
surgery.

Plaintiff aggressively pursued the cause of this burm with pre-trial &iscovery. The
Defendants claimed they did not know how the Bovie came to penetrate the drape and cause
injury to the Plaintiff’s left arm. Near the conclusion of the discovery period two individuals
present in the surgical suite testified that they heard the alarm indicating the Bovie had been
activated and saw that it was not in the Defendant Physician’s hand. When the Defendant
Physician stepped away from the Plaintiff, the Bovie was between his body and the Plaintiff’s




left arm and was activated by pressure exerted by him leaning up against the Plaintiff. These
witnesses did not recall how fhe Bovie came to be unholstered and located between the
Defendant Physician and Plaintiff.

The parties agreed that the standard of care required the Bovie to be holstered when it
was not in use. Given the absence of recollection as to how the Bovie came to penetrate the
drape, the defense theory was based on habit and practice and probable mechanisms by which
the Bovie may have been inadvertently unholstered during the surgical process without violating
the standard of care.

On the third day of the trial, during the in-limine examination of the Defendant Hospital’s
Operating Room Manager, Barbara Peterson, it was first revealed that 2 contemporary incident
report had been prepared. See, Exhibit A. The Court required that the report and any related
documents be produced for an in-camera inspection. See, Exhibits A through D. Several points
became immediately apparent upon inspecting the documents.

First and most importantly, the incident report reached a factual conclusion as to how the
Bovie had come to penetrate the drape. Second, the Defendants claimed a peer review privilege
and it was evident that the issues associated with peer review could not be resolved during the
course of the jury trial." Third, if the facts associated with the described incident were provided |
to the Plaintiff, the jury, and the Court, the Court would not allow expert testimony based on
habit and practice regarding how the Bovie may have become unholstered which theories were
inconsistent with the factual findings of the contemporaneous internal investigation.

The Court on its own motion declared a mistrial. A full-day evidentiary hearing was set
to determine whether these documents were protected in whole or in part by the peer review
statute; whether the facts contained within them were subject to production as opposed to the
conclusions regarding standard of care issues, discipline or subsequent remedial measures; and
whether a defense could be presented that was inconsistent with the contemporaneous
investigation described by peer review documents and, if so, how that could be accomplished
ethically.

The hearing was concluded on March 1, 2011 and substantial testimony was received.

The issues were also fully briefed by the parties and the Court took the matter under advisement

! A key witness was unavailable due to a family emergency.
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to review the proffered authority and documents.” The Court will now provide its conclusions of
law on undisputed facts.

The Michigan Public Health Code provides rules for maintaining patient records and for
confidentiality. MCL 333.20175. Most relevant to this discussion is the confidentiality
provision commonly referred to as the peer review privilege, which is found in Section 8 and
provides as follows:

The records, data, and knowledge collected for or by individuals or committees

assigned a professional review function in a health facility or agency, or an

institution of higher education in this state that has colleges of osteopathic and
human medicine, are confidential, shall be used only for the purposes provided in

this article, are not public records, and are not subject to court subpoena. MCL

333.20175(8).

The Defendants take the position that even the factual information collected during the
peer review process is absolutely protected from disclosure. Recognizing that peer review serves
an important public purpose, it is still appropriate to inquire whether the Defendant Hospital can
protect facts, as opposed to conclusions, from disclosure and, if so, whether it legally and
ethically can take positions in litigation which are inconsistent with those facts. First, the Court
must determine whether the incident report and related investigative documents were the product
of “individuals or committees assigned a professional review function in a health facility.” Id.

The manner by which a trial court determines whether documents are protected by the
peer review privilege is described in a number of Michigan appellate decisions. The trial court is
instructed to consider the hospital’s by-laws, internal rules and regulations, and whether the
committee overseeing the creation of the documents is involved in retrospective analysis for
improvement or part of current patient care. In re Lieberman, 250 Mich App 381, 385; 646
NW2d 199 (2002); Dorris v Detroit Osteopathic Hosp, 460 Mich 26, 42; and Monty v Warren
Hosp Corp, 422 Mich 138, 147; 336 NW2d 198 (1985).

At the evidentiary hearing, the Defendant Hospital’s peer review procedures were
described by various witnesses. Paul Shirilla, Vice President and General Counsel for the

Defendant Hospital, testified regarding the peer review process, the quality committee and
oversight by the Defendant Hospital’s Board of Directors. Mr. Shirilla was not involved in the

2 Relevant documents included the Defendant Hospital’s Bylaws (Exhibit 1), its Risk Management Occurrence
Reporting Policy (Exhibit 6), Confidentiality of Peer Review Records (Exhibit 8), the Incident Report (Exhibit A)
and the related investigative and follow up materials (Exhibits B, C and D).




preparation or review of discovery responses in this case but did testify that an occurrence or
incident report is part of the peer review process. However, he also acknowledged that incident
reports and Risk Manager investigations are not discussed in the Defendant Hospital’s policy on
Confidentiality of Peer Review Records. (Exhibit 8.)

David McGreaham, M.D., is the Defendant Hospital’s Director of Medicine. Dr.
McGreaham also testified regarding peer review or quality assurance at the Defendant Hospital.
He, too, opined that incident reports such as the one generated in this case are part of the peer
review process. The Court agrees, but the inquiry cannot end here.

Dr. McGreaham acknowledged that the Hospital has an internal policy that precludes the
incident report from inclusion in the medical chart, but the facts of the event are required to be
charted. See, Exhibit 6. Interestingly, Dr. McGreaham testified that the Defendant Hospital has
not developed forms to do so and, in his opinion, as little as possible should be disclosed to the
patient in the medical record regarding the facts of an unusual event.

Exhibit 6 at page 2 states as follows:

4. Document the facts of the event in the patient’s medical record using forms
and documentation procedures as would be done for any other problem or
deviation from normal or expected parameters.

a. Include date, time, facts of event, and care rendered . . .
And, at page 3, the Exhibit 6 states:

The medical record should contain only facts of the event. Never
document that an occurrence report has been completed nor refer to such report in

the patient’s chart. (Emphasis supplied.)

The Defendant Hospital’s Risk Manager, Bonnie Schreiber, also admitted there were no
“forms and documentation procedures™ to implement this Hospital policy. To her credit, Ms.
Schreiber stated her belief that relevant facts should not be withheld from the patient.’ Ms.
Schreiber oversees the peer review process and is responsible for maintaining the occurrence or
incident reports. It was Ms. Schreiber who drafted Exhibit 6 and who caused Barbara Peterson
to conduct an investigation and it was Ms. Schreiber who accepted the findings of Ms. Peterson

3 M. Schreiber’s opinion was supported by Mary Murphy, Director of Surgical Services (Retired), who testified that
she expected staff to write down the facts of an untoward event.
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without comment or concern.® It was also Ms. Schreiber who was responsible for reviewing the
Defendant Hospital’s sworn discovery responses, including interrogatory answers, with counsel
prior to their submission to the Plaintiff.

When the Hospital was asked to explain how the Bovie came to bum a hole in the drape,
the Hospital’s consistent response was “unknown” or “may not ever be known” and explanations
were then based on habit and custom. See, e.g., Defendant Hospital’s Answers to Plaintiff’s
Requests to Admit Dated December 14, 2009, Defendant Hospital’s Answers to Plaintiff’s Third
Interrogatories Dated April 7, 2010. Two members of the 'surgical team recalled the Bovie alarm
being activated, that it was not in the Defendant Physician’s hand, and that as he stepped away
from the patient it was discovered between him and the Patient’s body.

No individual has a present memory of how the Bovie came to be on the drape,
unholstered and in a position to burn the patient. Since the standard of care requires the Bovie to
be holstered, it was critical in this case to know whether it was improperly placed on the drape
out of its holster and not promptly reholstered by a member of the surgical team, or whether it
became accidentally unholstered in a way that was within the standard of care.

On this point, the Defendant Hospital stated that the event was “sudden, accidental and
unpreventable” . . . . and “more than likely resulted from an inadvertent dislodging of the Bovie
from its holster™ According to the Hospital, ““As all Defendants have maintained throughout,
what happened to this patient was entirely inadvertent, and could not reasonably have been
detected and/or prevented before it occurred.” See, Exhibits 17 and 20 to Plaintiff’s Motion for
Imposition of Sanctions.

The conclusion of the internal investigation was diametrically opposed to the Defendant
Hospital’s statements. In fact, the Bovie had not become accidentally unholstered: “Bovie was
laid on the drape,” and the “Bovie holder was on field for this case, however, Bovie was not
placed in it.” See, Exhibit A. These facts were not charted. Whether or not laying the Bovie on
the drape was determined by the Defendant Hospital to be a standard of care violation, a cause

for discipline or grounds for the implementation of subsequent remedial measures are not facts

% This action was consistent with the procedure described in the Risk Management Policy, Exhibit 6 at page 3. Mary
Murphy, then Director of Surgical Services, testified that she too would have reviewed Ms. Peterson’s findings and
had them corrected if necessary.




sought by the Plaintiff nor would they be discoverable. Clearly, such internal conclusions drawn
as part of the peer review process are protected from discovery for sound policy reasons.

In determining whether facts should be disclosed as opposed to deliberations, conclusions
or subsequent remedial measures, the discussion in Centennial Healthcare Mgt Corp v Michigan
Dep’t of Consumer & Industry Services, 254 Mich App 275; 657 NW2d 746 (2002) is helpful.
In discussing the scope of the peer review privilege, the Centennial court wrote as follows:

Certainly, in the abstract, the peer review committee cannot properly review
performance in a facility without hard facts at its disposal. However, it is not the
Jacts themselves that are at the heart of the peer review process. Rather, it is
what is done with those facts that is essential to the internal review process, 1.€., a
candid assessment of what those facts indicate, and the best way to improve the
situation represented by those facts. Simply put, the logic of the principle of
confidentiality in the peer review context does not require construing the limits of
the privilege to cover any and all factual material that is assembled at that the
direction of the peer review committee . . . I is not the existence of the facts of an
incident or accident that must be kept confidential ir order for the committee to
effectuate its purpose; it is how the committee discusses, deliberates, evaluates
and judges those facts that the privilege is designed to protect. Id. at pp 290, 291.
(Empbhasis supplied.)

The sound public policy reasons that support the nondisclosure of protected internal
investigations, then, is not so broad as to allow the Defendant Hospital to ignore those facts and

pretend they do not exist. Indeed, the Hospital’s internal policy, fairly interpreted, requires that

the facts of an untoward incident be charted.’ Clearly, the standard of care conclusions,

* The argument against disclosing facts as opposed to conclusions is that medical staff will not be forthcoming in
occurrence Or peer review investigations. This argument is unprofessional and unpersuasive. The mission of
medical staff and their careers is patient care, not covering up the occasional mistake. Footnote 11 in the Centennial
opinion is instructive on this point. It reads as follows:

We note that authority exists that rejects the premise that the function of a peer review committee
would be impaired if such a privilege did not exist. See, e.8., Syposs v United States, 63 ¥ Supp
2d 301, 306 (WD NY, 1999). Indeed, the Michigan Supreme Court appears 1o be heading away
from the validity of this presumption. In Bradley v Saranac Community Schools Bd of Ed, 455
Mich 285, 299-300; 565 NW2d 650 (1997), the Court observed:

The plaintiffs assert that the integrity of the evaluation process will be
compromised by the disclosure of their personnel records. They suggest that the
evaluators will be less inclined to candidly evaluate their employees if the
evaluations are to be made public. We draw the opposite conclusion. Making
such documents publicly available seems more likely to foster candid, accurate,
and conscientious evalvations than suppressing them because the person
performing the evaluations will be aware that the documents being prepared
may be disclosed to the public, thus subjecting the evaluator, as well as the
employee being evaluated, to public scrutiny. /d. at p 289.
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disciplinary action or subsequent remedial measures that may be flow from an untoward event
need not and should not be charted. As the Centennial Court noted, “it is not the facts of an
incident that must be kept confidential . . . it is how the committee discusses, deliberates,
evaluates and judges those facts that the privilege is designed to protect.” Id. at p 291.

The finding that the Bovie was laid on the drape and not placed in the holster is grossly
inconsistent with an argument that the Bovie was properly holstered and then accidentally
unholstered. This contemporaneous factual finding was recorded by Barbara Peterson, the only
individual who conducted an investigation. No one else has any present memory as to how an
unholstered Bovie came to be on the drape. Further, unlike the incident report in Vergote v K-
Mart Corp (after remand), 158 Mich App 96, 109; 404 NW2d 711 (1987), the factual conclusion
in the incident report is of dispositive significance and was not elicited from other sources during
the trial. The report was not given to the jury and it would appear that it would be error to do so.

However, the facts recorded in the report as opposed to the conclusions drawn in the
report should not have been kept from the jury in view of the holding in Centennial and the
Defendant Hospital’s own internal policy. See, Exhibit 6. Those facts should have been
recorded in the medical chart. And, if the facts are not recorded and not given to the jury, the

Defendants are precluded ethically from offering an explanation that is inconsistent with those
facts.® This is true whether or not the incident report was requested.”’

¢ MRPC 3.3 provides in relevant part as follows:

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal or fail to correct
a false statement of material fact or law previously made to the tribunal by
the lawyer;

3) offer evidence that the lawyer knows 1o be false. If a lawyer has offered
material evidence and comes to know of its faisity, the lawyer shall take

reasonable remedial measures, including, if necessary, disclosure to the
tribunal

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts that are known to
the lawyer and that will enable the tribunal to make an informed decision, whether or not the facts
are adverse.

(e) When false evidence is offered, a conflict may arise between the lawyer’s duty to keep the client’s
revelations confidential and the duty of candor to the court. Upon ascertaining that material
evidence is false, the lawyer should seek to persuade the client that the evidence should not be
offered or, if it has been offered, that its false character should immediately be disclosed. If the
persuasion is ineffective, the lawyer must take reasonable remedial measures. The advocate

7




The notes to the Michigan Rules of Professional Conduct 3.3 recognize that, “As officers
of the court, lawyers have special duties to avoid conduct that undermines the integrity of the
adjudicative process . . . the lawyer must not allow the tribunal to be mislead by false statements
of law or fact or evidence that the lawyer knows to be false.” The comments go on to note that
“I't]here are circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation . . . [and], (a)(3) requires that a lawyer refuse to offer evidence that the lawyer
knows to be false, regardless of the client’s wishes.”

Even a casual inspection of MRPC 3.3 should prevent a lawyer from offering a defense to
the court that is inconsistent with known but undisclosed facts. When the Defendant Hospital
stated that it is unknown how the Bovie came to be on the drape in an unholstered position, it
was not being candid. The incident report concluded that the Bovie was “laid on the drape.”
The incident report concluded that the “Bovie holster was on the field for this case, however,
Bovie was not placed in it.” Representations to the contrary, suggestions that it was accidentally
unholstered or the failure to make a full factual disclosure are all affirmative misrepresentations
and violations of the Michigan Rules of Professional Conduct. MRPC 3.3.

Given that the patient was unconscious during the relevant time period, the Plaintiff
brought her complaint as a simple negligence action on a res ipsa loguitur theory. The Court
dismissed the complaint on the Defendants’ Motion for Summary Disposition because it found
that standard of care testimony was required to determine whether the burn could have occurred
in the absence of negligence. In fact, the altermative theory proposed by the Defendants could
explain a burn occurring in the absence of negligence. Unfortunately for the Defendants, the
alternative theory is not consistent with the facts recorded in the incident report.

Contrary to the Michigan Rules of Professional Conduct, the Defendant Hospital caused
its attorney to move to dismiss the res ipsa loquitur theory with the argument that standard of
care testimony was required. Yet, knowing the unholstered Bovie was laid on the drape, a
standard of care violation should have been admitted. If counsel for the Defendants did not

know this argument was false, the Defendant Hospital either did not disclose the incident report

should seek to withdraw if that will remedy the situation. If withdrawal from the representation is
not permitted or will not remedy the effect of the false evidence, the lawyer must make such
disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so
requires the lawyer to reveal information that otherwise would be protected by Rule 1.6.

" Bonnie Schreiber testified that the incident report was requested by Plaintiff’s counsel on November 25, 2008.




to him or, contrary to MRPC 3.1, he failed “to inform [himself] about the facts of [his] client’s
case . . . . [so he could] make good-faith arguments in support of [the] client’s position.”
Defendant Hospital’s recent decision to admit liability is finally consistent with facts long known
to Defendant Hospital. The fact that the unholstered Bovie was laid on the drape and was not
inadvertently unholstered was known to the Defendant Hospital throughout this litigation and
was known by its attorney at some point prior to the trial ®

This Court accepted the Defendants’ argument and dismissed the res ipsa loguitur theory
and ordered the case to be refiled as a medical negligence action with an affidavit of merit. Had
the fact that the Bovie was laid on the drape been disclosed from the onset, this case would have
been tried without delay based on admitted liability. Substantial time and energy was wasted in
the effort to learn how the Bovie came to penetrate the drape and bumn the Plaintiff’s arm.
Standard of care experts were retained and deposed. Facilitative mediation was conducted, a
final settlement conference completed and the case was tried to a jury for three days.

If the Exhibit A incident report is a protected peer review document, and the Court finds
that it is, the facts regarding causation had to be disclosed, liability admitted or a defense
presented that was consistent with the internal investigation. Again, it is not as though the
incident report is inconsistent with some other witnesses’ present recollection of these same
events.” The public policy supporting the investigation of untoward events and the retrospective
review of causation for purposes of improving medical care is not furthered by failing to disclose
those facts, covering up negligence and presenting an inappropriate defense. The Hospital’s
Risk Manager and defense counsel participated in a course of defense which, in this Court’s
opinion, is materially inconsistent with the findings of the contemporaneous investigation
documented in the Exhibit A incident report and violated MRPC 3.3(a)(1), (3) and (¢). Sucha
defense must be precluded as a matter of law. Their actions have prejudiced the Plaintiff in both
delay and expense and Plaintiff has filed a Motion for Sanctions.

5 The Defendant Physician was never consulted in the internal peer review investigation, had no memory of the
incident, and the incident report was never shared with him until it was disclosed to the Court. His separate counsel
did not appear until after the mistrial was declared.

® Every person who was in the surgical suite for any period of time has now testified to their memory or lack thereof
under oath.




The Court has reviewed the Plaintiff’s Motion for Sanctions, the Defendants’ response
and the Plaintiff’s reply. The Court dispenses with further oral argument. MCR 2.119(E)(3).
The operative court rule is MCR 2.114, which provides in relevant part:

(C) Signature.

(1) Requirement. Every document of a party represented by an
attorney shall be signed by at least one attorney of record . . .

(D) Effect of Signature. The signature of an attorney or party, . . . constitutes a
certification by the signer that . . .

(2) to the best of his or her knowledge, information and belief
formed after reasonable inquiry, the document is well grounded in
fact and is warranted by existing law or a good-faith argument for
the extension, modification, or reversal of existing law; and

(E) Sanctions for Violation. If a document is signed in violation of this rule, the
court, on the motion of a party or on its own initiative, shall impose upon the
person who signed it, a represented party, or both, an appropriate sanction,
which may include an order to pay to the other party or parties the amount of
the reasonable expenses incurred because of the filing of the document,
including reasonable attorney fees. The court may not assess punitive
damages.

Commencing with the Motion for Summary Disposition of the Plaintiff’s original
complaint, the Defendant Hospital initiated a course of defense that was based on the standard of
care being a material factual issue. The Defendant Hospital persisted in this defense throughout
this litigation when it was refiled as a medical negligence action insisting that there was no
standard of care violation. At all relevant times, the Defendant Hospital knew that the
unholstered Bovie had been laid on the drape and that whether it was laid there by the Physician
or a member of the surgical team, the standard of care required a member of the surgical team to
immediately reholster it. This was not done and the Plaintiff was burned. The standard of care
was violated and the defense was inconsistent with the known undisputed facts.

The incident report was the product of the Defendant Hospital’s Risk Management
Policy. The investigation was conducted by the Operating Room Manager, reviewed by the
Director of Surgical Services and the Defendant Hospital’s Risk Manager. No corrections,
additions or deletions were made. In the absence of contemporary witness memory, it is an

irrefutable statement of how the Bovie came to injure the Plaintiff The Hospital’s defense was

10




never well grounded in fact, and the pleadings, discovery responses, motions and briefs filed in
this case were signed in contravention of MCR 2.114(D)(2). Sanctions will be assessed.

The Defendants’ objections to an award of sanctions are predicated on the argument that
the incident report is protected by the peer review privilege and need not be disclosed. What the
Defendant Hospital fails to appreciate is that the peer review privilege protects the Hospital’s
conclusions, discipline and subsequent remedial measures.'® The Court has not found a case that
would allow the Defendant Hospital to fail to disclose the causation facts and present a defense
inconsistent with them.

The objection that the costs and fees sought by the Plaintiff are not authorized by statute
is also incorrect. The relevant court rule is MCR 2.114 and its companion statute is MCL
600.2591. The appropriate sanction includes all reasonable expenses and reasonable attorney
fees incurred as a result of the Defendant Hospital’s discovery violations. MCL 600.2591(2) and
MCR 2.114(E).

Plaintif’s Motion for Sanctions as amended seeks costs in the amount of $2,658.69
(Plaintiff’s Exhibit 22), and fees at the rate of $200 an hour for 254 hours. (Plaintiff Exhibit 23.)
The Defendants’ objection to the costs are not that they were not incurred but that they are not
authorized by statute. For reasons previously discussed, the Court rejects this argument. The
costs were incurred and are reasonable.

The Defendants do not object to the $200 hourly rate sought by the Plaintiff’s counsel. It
is substantially less than the $400 per hour median rate for attorneys, such as Plaintiff’s counsel,
who specialize in plaintiff’s medical malpractice work."! See, “Economics of Law Practice in
Michigan.” Michigan Bar Journal, February 2011, p 20. The rate of $200 per hour is identical
with the median rate for attorneys practicing in Grand Traverse County, /d., p 21 and in the 13
Circuit Court, Id., p 23.

Finally, the Defendants do not dispute that the hours claimed by Plaintiff’s counsel were
actually incurred. Rather, the Defendant Hospital objects to the inclusion of hours for travel.

' 1t is a long-established maxim that privileges “ought to be strictly confined within the narrowest possible limits
consistent with logic of its principle.” Centennial, Id. at p 288, citing 8 Wigmore, Evidence (McNaughton rev), §
2291, p 554.

"' Recognizing the factors articulated in Crawley v Schick, 48 Mich App 728, 737; 211 NW2d 217 (1973), Plaintiff’s
attorney is experienced, limits his practice to medical negligence cases and is a well-respected member of the Bar.
He prepared his case, pursued discovery, diligently filed and responded to motions, took depositions, tried the case
for three days and successfully prepared this Motion for Sanctions. His fees are reasonable.

i1




Both counsel traveled to this Court from down state and both counsel maintain statewide law
practices. The medical negligence field is highly complex and is a specialized form of practice
where attorneys on both sides of the bar conduct statewide practices. The Court sees no reason
in common sense or sound public policy to exclude those hours associated with travel from the
attorney’s fees unnecessarily and wrongfully incurred due to the Defendant Hospital’s discovery
abuses.

Finally, the Defendant Hospital objects to an award of $450 for Plaintiff’s time and travel
costs. (Plaintiff Exhibit 24.) Having burned her, failed to tell her why, taken her through
facilitative mediation, a final settlement conference, a three-day trial and only now admitting
liability, one cannot be shocked but only disappointed at this objection to modest travel costs and
compensation for her wasted time.

For all the foregoing reasons, the Court will assess costs including Plaintiff’s travel costs
($150) in the amount $2,808.69, attorney fees in the amount of $50,800 and $350 for Plaintiff’s
tirﬁe for a total sanctions award of $53,958.69. These sanctions shall be paid jointly and
severally by the Defendant Hospital and its attorneys to Plaintiff and her attorney not less than 28
days from the date signed below.

The Circuit Court Administration Office shall provide the parties with notice of the date
for a new trial which shall proceed upon the Defendant Hospital’s admitted liability.

This order does not resolve the last issue pending in this case and does not close the file.

IT IS SO ORDERED.

HONEORABYE PHIXIP.E. RODGERS, JR.
Circuit'Court Judg

Dated: (/ﬁ g’//
i
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

JEANNE HARRISON,
Plaintiff,

v . File No. 09-27611-NH
HON. PHILIP E. RODGERS, JR.
MUNSON HEALTHCARE, INC., a Michigan
corporation; SURGICAL ASSOCIATES OF
TRAVERSE CITY, PLCC; and WILLIAM
POTTHOFF, M.D.,

Defendants.

Thomas C. Miller (P17786)
Attorney for Plaintiff

Thomas R. Hall (P42350)
Attorney for Defendant Munson Healthcare

Graham K. Crabtree (P31590)
Attorney for Defendant Munson Healthcare

Brett J. Bean (P31152)
Attorney for Defendants Potthoff and Surgical
Associates

DECISION AND ORDER
DENYING MOTION FOR RECONSIDERATION

The Defendant Munson Healthcare, Inc., filed a Motion for Reconsideration of Decision

and Order Regarding Motion for Sanctions. The motion was timely filed in accordance with
MCR 2.119(F)(1). No response is necessary and the Court does not require oral arguments. The
Court is denying the Motion for Reconsideration because it merely presents the same issues
previously ruled upon by the Court. No palpable error has been shown by which the Court was
mislead por is the Court persuaded that a different disposition of the motion must result from

correction of any ostensible error.




To the contrary, the Defendant’s argument only amplifies the reasoning which underlies
the Court’s earlier decision. Several points, however, should be highlighted. First, the Court did
not order that the Incident Report be disclosed but rather that the facts contained within it were
required to be disclosqd.

Second, internal hospital policy requires these facts to be disclosed.' The holding in
Centennial Healthcare Mgmt Corp v Dep’t of Consumer and Industry Service, 254 Mich App
275, 290-291; 657 NW2d 746 (2002), clearly distinguishes between facts which are not subject
to peer review protection and the conclusions, deliberations and subsequent remedial measures
which are properly protected.

Third, the Defendant Hospital argues that the facts in the Incident Report should not be
disclosed. This would countenance the presentation of a “habit and practice” defense in this
case. The Court respectfully reminds the Defendant Hospital and its counsel that it is the clear
and unambiguous language of the factual statements found in the Incident Report which ethically
preclude any defense based upon habit and practice. In the context of contract interpretation,
Michigan’s Appellate Courts have long recognized that disagreements between parties do not
create an ambiguity where there is none.” Harbor Park Market Inc v Gronda, 277 Mich App
126, 133; 743 NW2d 585 (2007); Gortney v Norfolk & WR Co, 216 Mich App 535, 540; 549
NW2d 612 (1996).

Finally, the submission of additional affidavits from two witnesses who testified at the
evidentiary hearing is highly irregular. No witness has any present recollection of what occurred
at the time of the surgery nor does Ms. Peterson have any present recollection of her
investigation other than that she conducted one and it is reflected in her Incident Report. Given
that all parties were represented by counsel at the evidentiary hearing, the submission of post-
hearing affidavits not subject to cross examination regarding what these witnesses “intended” is
inappropriate, self-serving and, in view of the testimony the Court received, of no substantive
value.

The parties may wish to argue about the law and the weight of the Centennial opinion
with the Court of Appeals, but the Hospital’s internal policies are crystal clear. The facts were

! See, Risk Management Occurrence Reporting Policy, (Exhibit 6).

2 Perhaps the Defendant Hospital should be reminded that it suggested to the Plaintiff that she was burned because
the Bovie alarm needed to be louder, a fact that was not true. The alarm was clearly heard and caused the Bovie to
be discovered between the Defendant Doctor and the Plaintiff.

2




required to be recorded in the medical chart and they were not. Worse, Plaintiff was misled into
believing a low volume alarm was the cause of her injury and not the failure to holster the Bovie.

Accepting as vigorous advocacy defense counsel’s representation that a habit and
practice defense was ethical, the Defendant Hospital would apparently have this defense
presented without the Incident Report facts being charted or otherwise divulged, with false
information regarding an alarm and without any cross examination on the Incident Report facts.
The lack of ethics embodied in this argument is appalling.’ The claim of ambiguity ascribed to
the Incident Report is shallow and does not even rise to the level of sophistry. The motion for
reconsideration is denied.

IT IS SO ORDERED.

HQMNORABLE é E. RODGERS, JR.
CircuitW
Dated: 7/é/ §///

* We recognize that the attorney client privilege draws “a dark cloak over the truth” and therefore forbid an
attorney’s presentation of false evidence in Court. The peer review privilege is hardly of the same time-honored
stature. Yet, the Defendant Hospital would ignore its own internal policy to report the facts of an unusual event,
mislead the patient as to the actual cause, pursue a defense which is grossly inconsistent with the only facts
contemporaneously reported and avoid any cross examination on that gross inconsistency. To suggest this is just
and ethical in the promotion of sound medical practices is insulting to patients, denigrates the ethics of our
profession and casts shame on those who argue the position.
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EXHIBIT 7



sanctions made that was reviewed by the Court and
subject to the Court's order imposing sanctions, those
are opposed by the defendants.

To review where we are. There are a couple
of, I think, important points that need to be
addressed, the first deals with sanctions of, if any,
following the Court's order.

This Court believes, absent instruction to
the contrary, that any award of sanctions for the time
and energy put into the appeal should this Court be
affirmed is a decision that lies with the Court of
Appeals. I certainly can understand how the
defendants can make a nonfrivolous argument, in light
of the statute, that they wish to see a change in the
law with respect to say a centennial opinion. With
respect to the hospital's own internal policy that
would require the facts of an untoward event to be
disclosed and whether sanction should continue to be
awarded, again, seems to this Judge to be an issue to
be determined by the Court of Appeals.

Perhaps the most troublesome part of this

case is the ethical issues, and I've made that clear

-

to counsel on both sides from the moment they first

appeared to this Court. Perhaps I am a dinosaur, and

perhaps as I swear in new attorneys two different
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times of the year and I ask them to read the oath into

L -

the record so they understand the promises they are

making to the state, to fellow lawyers, to clients,

perhaps that's all a wasted effort, maybe it doesn't

matter anymore. But, the notion that one could

| — [ S—

—

protect the facts of an untoward event and then

S —

present a defense that in this Judge's view is

diametrically opposed to them and not have any problem

—

is so repugnant to this Court's sense of justice. 1

am at a loss how repulsed I am by that argument, how

[ -

it denigrates our profession. You know, I been here,

this is my 21st year on the bench, I was licensed in
1978, I was always trained by the people who mentored
me, lawyers, partners, Jjudges, that every problem is
solvable as long as we're honest about the facts. I
haven't sentenced many people for perjury over the
years, but I've sent them all to prison, it goes to
the fundamental core of what we do.

I can't imagine on the facts of this case, a
good faith argument to present a habit acknowledged
practice defense about how a Bovie could become
accidentally unholsterd when the only evidence is it
was never put in the holster in the first place, the
only evidence. No one has a contrary memory, no one

says I was there I know what happened, that incident

28




[

]

(98]

o

n

[2))

~J

<0

\O

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

report is totally wrong, no one is saying that. But,
we would have conducted a trial and asked a jury to
look at this hypothetical testimony and no one ever
would have known that at the time the Bovie was placed
on the field the Bovie was on the field and the Bovie
was never passed. We have this trial and there is no
cross—-examination of what I can charitably
characterize as a strained arqument by the defendants.

That is unjust, it is inappropriate and it denigrates

the ethics of our profession, which absolutely

precludes lawyers from knowingly presenting a false

defense. Perhaps we don't live in a world of spin,

and black is white and white is black and the sun

| —

comes up at night and the moon comes up in the day, we

can argue that. As long as we can make the argument

and not be humiliated and embarrassed as we stand

———

there in front of a judge or a group of Court of

Appeals judges, then I gquess it's ockay to say what we

want to say. To see this modest burn case, no
offense, the medical malpractice cases I've defended
and presided over over the years deal with death,
birth trauma, people who become paralyzed and can't
walk out of the hospital, to see this modest defense
here potentially rise to the level of sanctions. The

—

egregious ethical behavior here is stunning to me,

pe—
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absolutely stunning. But, that's a decision

ultimately for the Court of Appeals, and I will be

instructed if so, I will not be persuaded. And, if
——r

things have changed to that degree, if it is so

L

important to the quality of healthcare in this state

that we would allow a defense like this to be

S

presented and there never be any cross-examination,

we're going to ignore Munson's own internal policy,

we're not going to require these facts to be charted,

disclosed, reviewed or cross-examined we will

knowingly present false defenses to the jury because

| —

we can spin them, that is a world I don't know. Does

S,

that mean sanctions are automatic on appeal, I don't
think so, I think that's a determination to be made by
the Court of Appeals.

Should there be supplemental sanctions here,
I understand the plaintiff's argument that the Court's
opinion goes back to the official filing. And,
clearly, this Court's finding, having reviewed the
facts, are that -- not that the case would have gone
forward as an ordinary negligence case, the case would
have gone forward as a trial on damages. Liability
should have been admitted from the get go, there was
never a good faith argument presented here. The Court

indicated it would entertain a motion for sanctions.
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MUNSON HEALTHCARE

f
0 ‘
7/
v
June 5, 2007 2/ >
Mrs. Jeanne Harrison /))
3589 Hunters Rd.
Luzerne, Michigan 48636

Dear Mrs. Harrison,

I am writing to follow up with you in regard to the burn incident that occurred during
your surgical procedure on April 24, 2007. It is our goal to review such incidents in an
effort to gain understanding of why they occurred and how we can prevent future

occuITences.

This case has been confidentially reviewed and the following initiatives have been
reinforced: The mandatory and active use of cautery protective devices anytime cautery
is used. In addition, we have mandated the use of an alarm that is audible every time the
device is activated. These precautions will decrease the likelihood of a burn event
reoccurring. We will continue to measure these practices to ensure 100% compliance.

If you have questions or would like to discuss this matter further, please feel free to
contact Tim Lueck in Patient Relations at 935-5051.

Sincerely,
ot Qe

Barbara A. Peterson, CNQOR, RS
Operating Room Manager

cc: Dr. William Potthoff
Tim Lueck, Patient Relations

f:\suadmintor_1jstr\files07\barbMtr0605.doc
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Administrative Manual
INCIDENT AND IMPROVEMENT REPORTING

Policy Number: 6.06 Page 1 of 8

Objective: To report all incidents and opportunities for improvement within Covenant HealthCare
System. These reports will be tracked and trended for the pu ofd%veloping safety
prevention, loss control and peer review programs which will benefit all patients and
users of Covenant HealthCare System's facilities and services. j

H
i

Scope: All employees of Covenant HealthCare System. |
Policy: Covenant HealthCare System recognizes the impontance of accurately reporting all
adverse incidents cocurring at Covenant HealthCare Facilities.| Information about the
incident will be completely documented on the approved Improvement Report Form
(see attached, Form #PFC0347 Improvement Reports, #PF01916 OB Sesvices, PF02034
Fall Report). This reporting process is designed to assure jprompt, thorough and
appropriate analysis and evaluation of the events and cin? nces |that may have
contributed to the occurrence. In addition, identification of potential “Sentinel Eveats™
and initiating the procedures detailed in Administrative | Policy — Sentinel Event

Reporting and Investigation is important.

Definitions:

Incident - any occumence or event not consistent with the normal, ori routine ogeration in this
healthcare facility. The potential for injury and or property damage exists. The t may involve
patients, visitors or medical staff. Examples include, but are not limited to: |

» Medication errors ;
Slips and falls
Equipment failures
Theft, vandalism, unauthorized solicitation ;
Hazardous exposures to chemical, toxic or bichazards substances;
Incidents reporied to a medical examiner, policy agency, HCFA, tounty or state health
departments, the FDA or the Michigan Department of Commerce,
* Any adverse events that may become public knowledge or communicated to the media.

Sentinel Event — Unanticipated death or major permanent loss of function, not related to the natural
course of the patient’s iliness. Examples of sentinel events include but are not limited 10| the following:

Suicide of a patient

Infant abduction or discharge to wrong family
Confirmed rape of a patient on premises
Hemolytic Transfusion Reaction

Surgery on the wrong body part




Incident and Improvement Reporting Page2of8
Procedures: Reporting Process
1. The employee or medical staff involved in, observing, or discovering the incident i responsible for

initiating and completing the appropriate sections of the Improvement Form. If necessary
the supervisor will assist in the completion of the report. Completed fo! re 1o be turned into the
department manager immediately. 3

» The information documented in the Improvement Report F v colleéed during the
investigation of the incident is protected by Michigan Peer Review Siatutes.! Care must be
taken by all parties involved as to not destroy this protection.

* Comments about the incident should not be discussed in public aréas, in front of the patient,
visitors or other third parties. i f

* The documemation in the medical record should only reflect the fm?xs
not that an Improvement Repon was filled out.

Improvement reports should not be copied without consent of Risk
Any extraneous documentation surrounding the event should be tu
improvement report to maintain peer protection. Items kept in an
not protected by statute and will have to be disclosed in a lawsuit. l

¢
nd treatment rendered,

gement,
ed in dnd attached to

oyee’s| possession are

2. The depantment manager or designee will follow-up on any incidents concerning patients,
visitors or medical staff. This follow-up includes but is not limited tg identifying any potential
sentinel events and initiating the sentinel event policy and establishing a|plan, which addresses the
issues surrounding the occumrence. The plan may involve other departments and the formation of
Process Improvement Teams with the goal of preventing similar incidents|from ofcurring in the
future. The manager will document actions taken and clinical outcomes on jate section

of the Improvement Report Form. i

® Incases involving medical devices or equipment resulting in potentjal or actual injury to the
patient or staff, an Improvement Report must be filed, as well as a
Report (Refer to Risk Management).
= Employee job related injuries/illnesses must be reported by the employee on an Employee
~ Incident/Health Office Report Form and sent with the employee to [
the Employee Health Office. This form must be submitted to the

hours. On evenings, weekends, and Holidays, serious occurrences and/
should be called the Administrative Coordinator. The Administrative Coagrdinator will determine if
Risk Management or the Administrator on-call should be contacted. [ i

4. Risk Management will review all Improvement Reports and

Committee, Hospital Quality Council, ‘and Medical Staff Quality Improv,

ment dommittee for
review. . i

1

COVENANT HEALTHCARE SYSTEM




Incident and Improvement Reporting

Related Policies: Sentinel Event Policy Administrative Manual

Reporting Job Related Injuries/liiness (Policy #6.02 in Transitional

"Employee Handbook)
Performance Improvement Plan

Supercedes:

Reviewed By: Quality Council 10/27/98
Executive Team 10/14/98, 10/24/01
Administration 12/2012

Risk Management 10/24/01, 10/31/05, 12/2009, 12/2012

Effective Date: 122012

Approval: 1212015

Caro} Stoll, Vice President Patient Services

Edward Bruff,
Executive Vice President & Chief Operations Officer

COVENANT HEALTHCARE SYSTEM

Date

Page3 of 3
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COVENANT \1pROVEMENT REPORT

{4) FORM 18 NOT PART OF THE MIEDICAL RECORD T :
(5) BEND TO RISK MANAGEMENT WITHIN 24 HOURS OF EVENT | :
IF URGENT EVENT OR INJURY, PHONE REPORT IMMEDIATELY TO EXT. 4209 O e e e e

STAFF INFORMATION -
NAME (PRINT) . POSITION/TITLE
DEPARTMENT SUPERVISOR

16080801

(Improving the efiicacy, appropriatanesas, availabiily, timelinaes, effectivenssa, continully, safely, and caring.)
[ [ - 4 WOU)
PHYSICAN? DY ONo NOTIRED? O ONo
EXANDIENG PRAVEICAN (PRENT) [ AXTENDING PITSICIAN (PRINT)
_EQUIPMENT INVOLVED ' ‘MEDAV/BL TYPE
EOUPMENT TYPE: Oeporiye: !
MANUFACTURER IO: O MedicationDrog Type:
MODEL #: OW Sokutionc
SERINL & © Biood Adinisiation:
EQUIPMENT STORAGE LOCATION: anoes: ..
REPORT SMDA EVENTYDVES O ND oo
Q1 Molhoy Q17 Hemanhage EXAM: ‘“Dm .
O 2 Wt Apphioable . O (necton/Contsgious Disease g -
O 3 Abmelon, huies, Comeion Q10  Infection Se iy OYes ONo ONA 0 (i}~ Sruise or Abrask
34 mon:mv;i: u: trouenad tnhry X-Ray: . ml - X-swy, Na Fx, Puflad i, Foley, ibes Ot
S Aggrevetion of Pre-Exint 021 (acanyon = Y-ray, P, Thanter to Critical
O &  Alargio Resction 02  tiyocadal Inlrctn O%s  Oke ONA v { o Corn
Q 7 Ampuston 023 Heurclogicel mpelrment LAB: i
g: mmh g: Ponctee Ows ON ONA
G Bum 02  Spustan >LENGTH OF STAY:
D11 Concussion QI Skinintaton O Yos ONo QONA i :
012 OrupOverdose 028 Vesculer impalrmant :
D13 Oecublus Licer 029 VisalLoes inpabment > TREATMENT NEEDED: :
Q14 Ostarionton of Mersal Stakia 0N  Weund Clsrugeion Ows ON ONA !
015 Bectrie Shoc Q9 Oker REFERRAL TO: ;
Rl TRANSFERRED: j
TIMEMCSTION !
[Roviewsd in Riak TTLEPORTION REVIEWED

PFOOMT R 10N




IMPROVEMENT REP ORT A
Opportunities For Improvement & (COVENANT
Investigative Statéments HeaithCare

sificlency, respect and caring.}

is tha patiant/customar satisfled? O Yes OO No

DESIGN/PLAN FOR CHANGE OR SUCCESS IDENTIFIED | Seelte Sl ACTION

001 Knowleage 27 No Action Required
002 Commumication O 2 Education of Patlant or Family
003 Motivation 03 PolicyProcadure Change
004 Planning O 4 Equipment Required/Replaced
0 05 Perlormance § ey —
006 Resources DB'&MWI\:

| is the patienticustomer safisfied? O Yes CJ No D07 _Supervigion 07 Qther:

mm%amm———-rnﬁ — —

ANALYSIS-RISK MANAGEMENT ONLY

DISPOSITION
with Action? | O Migh Risk O 1 No Further Action
OYes ONo 0 High Cost 012 Send o Ginloal Review
Oves ONo 0 Lagat issve 94 Open Claim Fiie
Biig an Hold? 3 Policy & Procodure Variance 015 Reler o Logal Counsel
DYes O No O Customer/Staf Satisfaction 016 Mark for Education Schadule
wgm ONo £ Pubilc or Community lssue D7 To Committea/Team: : ;

RISK MANAGEMENT NAME (PRINT) DATE 08 Other: ﬂon*alswe: :__________
mmsmmnmmmmmu&mmmWmuuqvm mmb x thig are confidertiel and shall be used
only 1o¢ the purpose provided by taw, shall not be pblic cacords and shall nat be aveiighle tor coun subiposna. TS report b considered pert of Covenant PON¢ praviow process
protectad o dscoecre pussuert 0 e ovaons of MCL SI0.20175; MCL 333.21413; ML X03.21515; MOL 391531 MCL 301- 832 MOL 390,535 MCL 300:1 1430 e ltr ke w edrsLews.
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